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Fo  rev/0  rd 


The  charr.ctor  of  this  ctudy  shou.ld  not  bo  misunderstood.  It 
represents  a  search  through  the  jud^^nents  of  /onorican  Courts  for 
doctrines  v;hich  can  be  used  in  support  of  reasonable  rural  zoning 
ordin^incos  enacted  in  pursuance  of  well  thou[:ht  out  mral  zoning 
en^:bling  legislationo    No  one  "vvill  knov/  that  rural  zonir^  is  consti- 
tutional in  any  State  until  it  has  been  tested  in  the  courts;  but 
by  the  srjne  token,  no  one  iiri-ll  know  th;.t  it  is  urjconstitutional. 
No  court  tost  has  yet  occurred;  but  it  is  not  inappropriate  that 
those  vrho  bcli(:Ye  in  the  long-run  necessity  and  the  intrinsic 
reasonableness  of  zoning  poor  irjid  out  of  agriculture,  should 
marshal  whatever  judicii.l  precedents  arc  available  in  its  support-. 
It  may  well  be  hoped  thi,.t  such  a  study  rs  this  may  assist  in  the 
sometimes  slow  transf orm.tion  of  v/hat  is  intr:.rs ical ly  reasonable 
into  what  is  ooiistitutionally  rcaGoni..ble, 

This  study  i;:  not  a  brief,  and  it  is  not  designed  to  be.  It 
resembles  a  brief  in  thr. t  it  -.".xplores  l<gal  doctrine  fwom  a  fixed 
point  of  vicv/  in      situatioii  in  vjiiich  anotjier  point  of  view  is 
possible  J  but  it  is  directed  to  no  specific  zoring  enabling  act  or 
ordinfxnce,  and  the  arguments  in  it  would  have  to  be  more  closely 
focused  on  r  parti  culiir  a  so  to  have  persuasive  value  before  a 
court. 

This  study  falls  somewhere  between  a  la"'w^'er*s  brief  rjid  a 
.judicious  lav:  review  article.     It  is  believed,  however,  that  this 
study  mighb  well  be  read  by  la'vvyors,  especially  laivyers  drafting 
rural  zoning  legislation  who  are  perple::cd  by  constitutional  doubts, 
and  by  lawyers  called  upon  to  argue  the  constitutionality  of  zoning 
legislation.    This  study  may  not  give  such  lavvyers  a  brief,  but 
will  give  them  an  ati.iosphorc  in  which  a  living  and  persuasive  brief 
might  be  prepared.    Past  corXliots  bctv/cen  the  State's  police  pov/cr 
and  private  rights  have  sometimes  ended  disastrously  for  the  former, 
because,  wlule  the  private  right  involved  v«xs  a  tangible,  visible 
and  valur.blc  thing,  the  "genorf.'J  welfare"  ivas  argucu  only  as  a  vague 
and  immaterial  decideratuiu,  wliosc  value  was  infinitesimal  to  the 
average  citizen,    Thii.s  study  seclcs  to  avoid  such  a  result  for  rural 
zoning  by  showing  the  reality  i\nC  tangibility  of  the  material  interest 
of  the  "general  v;elfarc"  in  it.     "General  welfare"  is  here  tu  elusive 
thing;  it  is  preservation  of  the  State';;  Irjids,  writers  and  foods;  it 
is  protection  of  land  vidut^s,  upon  wldch  the  Citato 's  cr.pacity  to  live 
through  ti-ixat.on  is  baaed;  it  is  protection  of  people  from  fire,  flood 
and  disorso;  it  is  the  looting  of  ftjnilics  of  stable  citisms  in  -.vcrth 
while  com:nuniti  OS .    All  of  those  objects  iir.vo  been  supported  by  the 
courts  in  one  scttiiig  or  tuiother;  there  is  no  conclusive  reason  w-hy 


they  should  not  be  supported  in  the  sotting  of  rural  zoning.    At  cny 
rate,  there  should  he  no  excuse  for  a  failure  to  set  up  the  material 
of  the  public's  interests  before  the  courts,   so  that  thoy  can  weigh 
them  against  those  of  o.  non-confo miing  user.     To  deprive  judges  of 
the  opportunity  to  weigh  their  interests  fully  is  to  become  partly 
responsible  for  failures  of  judicial  statesmanship. 


L.  E.  Pfankuchen,  Head 
Legislative  Aimlysis  Subunit 


NOTE:     The  present  study  is  a  complement  to  a  separate  study  on 
problems  in  connection  with  a  rural  zoning  enabling  act, 
by  the  same  author:    Land-Use  Planning  Publication  No,  10, 
To  have  a  rounded  picture  of  rural  zoning  it  is  necessary 
to  have  acquaintance  as  well  vdth  the  important  v/crk  of  Dr. 
C.  I.  Hendrickson  of  the  Bureau  of  Agricultural  Economics 
and  Professor  G,  S.  Wehrwein  of  the  University  of  WiBoonsin> 
and  of  Mr.  W,  A,  Lowlands. 


SOI.ffi  COrEID];RATIOTI£  IN  iWi'rOR'T  OF  THI.-  CONf.TirJTIOi.-ALITY  OF 
RIJRAJ.  ZOllIl'G  AS  A  rOLICIi  POV/TIR  J/EASURE  l/ 


Riiral  land-use  zoninr;,  despite  its  air  of  sor.iethir.;,  novel,  r.my 
be  said  to  be  at  bottom  !)ut  the  application  of  principles  alreody 
well  established,  lying  both  in  its  adjective  c.nl  its  substantive 
aspects  fully  Yd  thin  the  lines  drav.m  by  T)rocedcnt,     Its  novmcss  would 
cone  ill  its  incidoaits  and  its  extent  I'athcr  tl-ian  in  its  fundamental 
character. 


PRECED]::KTr:  if^IICH  GT.I;K  OX)  JUSTIFY  ZOuU^C  FOR 
RliRA].  LAKD-PROiXJCTIVK  UIX 


i'.onimj  7'jithin  Cities 


Zoning,  as  a  ine;\suro  roguli-.ting  the  use  of  propcrt?y",  has  by 
now  become  so  thoroughly  accepted  in  the  case  of  cities  that  no 
citation  of  the  fact  is  nocossco'^'-.    Rural  zoning  would  simply  adapt 
this  type  of  measure  to  the  conditions  of  non-urban  areas.     In  each 
case  there  arc  restrictions  placed  upon  the  use  of  land.    T}ie  circum- 
stance that  on  the  surface  city  zoning  frequently  appears  to  involve 
merely  a  regulation  of  buildings,  should  not  be  allowed  to  obscure 
the  fact  that  city  zoning  is  fundamentally  a  rogul;-tion-  of  the  use 
to  which  land  can  be  put„    The  Supreme  Court  of  Pennsylvania  remarked 
in  Perrin'  s  Appoa.1       that  the  "exercise  of  tho  police  power  through 
zoning  laws  is  an  appropriate  method  of  limiting  the  ovmcr's  right 
to  use  land;"  mid  therc;by  put  its  finger  on  the  essence  of  all  zoning. 
One  student  of  -zoning,  the  Secrotury  of  the  American  Civic  Apsocir.tion 

y    tldij  ';iscu3c3iori  is  r.ot  a  lawyer 'a  briof,  Kjt,  rrty..-r,  it  is 
intt'n*:icd  to  ^ri.'-^,  tu^,i'tji-..r ,  it.  a  g>.Tiirrl  trct.tiatnt,  cji.atitu- 
t.'oi.>i.l  'luctriiic  wicit  sv-ure  ixi  bo  dc\-r*riatr:'.civt-  o.f  tJv.  val^rlty 
el;  rursvl  r.oa:'Jt(,  c*  ff.r.  vx^rnlff  cf  ihi  polloo  j'cwr. 

2/'    ca;5  Pa.  4-;,  -iJy 


and  of  the  Federated  Societies  on  Planning  and  Parks,  has  given 
a  definition  of  city  zoning  which  is  also  -Darticularly  in  point: 
"Zoning  may  he  said  to  he  the  control  hy  organized  communities  of 
the  use  of  privately  owned  as  well  as  nuhlic  land  in  the  interest 
of  the  general  welfare."  3/    Again,   "the  use  ...   of  land"  as  an 
ohjcct  of  zoning  regulation  figu.res  in  the  hulk  of  the  Zoning  En- 
ahling  Statutes.     (See,  for  examnle,   the  first  section  of  the 
"Standard  State  Zoning  Enahling  Act"  for  municinalities  4/  which 
forms  the  basis  of  the  zoning  legislation  of  some  thirty-nine  States.) 

In  cities,  roughly  speaking,  limitations  are  imnosod  governing 
what  buildings  may  be  erected  on  the  land  and  in  what  manner,  that 
is,  the  use  of  land  for  building  Dumoses  is  regulated.     In  rural 
zoning,   limitations  will  be  put  upon  the  type  of  agronomy  which  may 
be  carried  on  upon  the  land,  tha^t  is,  the  use  of  land  for  agronomic 
purposes  will  be  re.gulated.    As  between  the  two  cases  there  is  an 
identity  as  to  the  basic  object  re.gulated  and  a  difference  merely 
in  their  respective  designs,  resulting  from  the  difference  in  the 
general  use  to  which  land  is  mt  in  cities  and  that  to  which  it  is 
put  in  the  country  —  in  cities,  land  is  used  on  which  to  erect 
buildings;  in  the  country,  land  is  used  on  which  to  grow  things. 

Zoning  and  Analogous  Measures  TTithout  City  Limits 

There  is  nothing  to  make  of  city  limits  a  boundary  for  zoning. 
Rural  territory  is  not  per  se  any  more  immune  from  proper  regulation 
than  urban  territory.     The  so-called  ''urban  type"  of  zoning  has  been 
applied  in  territory  outside  the  limits  of  cities  —  in  territory 
toward  which  urban  development  is  trending,  and  in  order  to  protect 
such  development  —  and  is  not  questioned,  5/ 


Harlean  James,  Land  Flaming  in  the  United  States  for  the  City, 
State  and  :'Tation  (i9¥'L)  ,  p.  231, 

Issued        the  United  States  Department  of  Commerce,  1922. 
Western  Springs  v.  Bernhagen,  326  111.  100;  Gordon  v.  Commission- 
ers 01  Montqomt,-"^^  County,  164  Atl„  676  (Md.  19Z3)  \  San  Mateo 
County  Planning  Commission,  The  Subdivision  of  t:-.nd  in  San  Mateo 
County.  California  (1932);  rreund,   in' 2^x  ^l^.  L.  R.  (1929)  ,p.l35; 
Hogh  H.  Pomeroy,  "Co^int^r  Zoning  Under  the  California  Planning  Act", 
Anr.als  of  the  AjneTictm  Academy, Vol.  155,  nt.  Il  (May  1931"), pp. 
■4'?-cd;  L.  Deming  Tilton,  "Hegulating  Land  Uses  in  the  County",  ibid, 
pp.  123-136.    Eighteen  counties ''(in  California,  Virginia,  Maryland, 
G-eorgia  and  Illinois)  having  zoning  ordinances  as  of-  January  ,1, 
1936,  are  listed  in  Hendrickson,  County  Planning  and  Zoning  (rrimeo, 
June,  1936,  U.S.D.A.),  p.  24.    For  a  list  and  discussion  of  State 
zoning  enabling  acts  for  extra-urban  territory,   see  Land-Use 
Planning  Publication  No.  10,  Part  I,  Section  3. 


3/ 

4/ 
5/ 
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Zoning  his  been  cl.csi-.icc.lly  clofinod  as  "The  creation  by  luv/ 
of  districts  in  v;hich  regulations,  differing  in  different  districts, 
prohibit    in.iuriou.s  or  unsuitcblc  structures  ;  nd  uses  of  structures 
find  land."  6/    Now,  districts  vdthin  v^l-iich  police  pov/or  regu.lt-.tions 
peculiar  to^the  district  are  ap.^licd  hcjvo  been  frequently  created  in 
rural  areas.     There  exist  and  have  existed  almost  numberless  irri- 
gcticn  districts,  ccnservrnc3'-  districts,  levee  districts,  drainage 
districts,  grazing  districts,  and  so  on,  each  one  vdth  a  separatc- 
ness  of  regulation.    V/ithin  the  sariie  Gtacc  or  even  county  there 
coinnonly  exist  districts  of  two  or  inore  different  types,  in  each  of 
v.hich  the  type  of  regulation  is  different  frc.ii  that  in  rJiother, 

Some  cases  of  special  appositcness  here  nr.y  at  this  point  bo 
cited.     In  Bacon  v,  V.'alker  the  Federal  Suprcinc  Court  upheld  a  lav; 
creating  zones  two  niles  in  radius  around  the  uv/ellin/;  of  the  owner 
of  a  "possessory  claim",  v/ithin  which  t]\o  hc;rding  of  sheep  iras  pro- 
hibited.?/ In  FyraJiiid  Land  cjid  Stock  Co.  v,  i     rcc  an  analogous 
iJevada  lav;  was  upheld .  8/    In  Parley  Vc  j'.'ortrfT"ji.ro"lina  titer e  v;as 
sustained  a  statute  creating  zone  s  of  thT~  ai~e a  \vlTiri~~40 0  feet  of 
any  v;atcrshed  o-vvncd  by  any  cxty  or  term  for  its  water  supply,  and 
requiring  private  land  o\mers  vri.thin  such,  zones  to  remove  all  waste 
timber  not  desired  for  comr.iercial  or  other  purposes.  9/    In  Boimti- 
ful  City  v,  De  Luc  a  a  city  ordinance  v/as  upheld  which''cstablished  a 
zone  of  the  land  within  300  feet  of  the  stream  from  v;hich  it  drew 
its  water  supply,  and  forbade  stock-or.TJ.-rs  to  ;-J.lov;  their  animals 
to  run  >t  large  therein.  lO/    The  legisl;tion  (sustained  by  the  courts) 
requiring  the  destruction  of  cedar  trees  to  provent  the  spread  of 
cedar  rust  to  apj;le  orchards  has  commonly  established  a  zone  (of  a 
one,  tvro  or  three  mile  raeius)  around  a;;ple  crdiards,  in  v/hich  such 
destruction  is  compulsory-,  ll/    Indeed,  in  ore  such  case,  the  court 
referred  to  the  mtiasure  as  "^ome tiling  in  the  nr.turc  of  rural  zoning, "1^/ 


6/         L,  Bansott,  "The  Princi;)les  of  Zoning"  (in:  iimerican  Civic 

Association  Zoning ,  scr.  II,  No.  1^,  Juno  oO,  19iJ0),  p.  8, 
7/    204  U.  S.  siFTJ-Sjy). 
b/    95  Pac.  210  (1908). 
9/    249  IT.  S.  510  (1919). 
10/  292  ?ac.  194  (Utah,  1930), 

11/  For  example:  Miller  v.  Schoone,  27 ^  i; ,  S,  272  U-'^''2B);  Irmon  v. 

Rumscy,  108  W.  A/ a.  242  TlS^TT  ~ 
12/  Upton  V,  Felt  or.,  4  Fed.  3up.  585,  589  (19?2). 


» 


The  Police  Power  in  General  Gubctr.uitively  Considered 

The  substantive  measures  adopted  under  the  rubric  "rural  ::oning" 
vrould  be  in  pursucnco  of  the  so-called  police  power  of  the  State, 
The  exercise  of  the  police  power  invoiyes  rostricticn,  vnthcut  com- 
pensation, on  private  property  cjid  individual  freedom  in  the  interests 
of  a  paramount  comncn  ^ood.     Traditionally,  the  police  povjer  vi^as  said 
to  be  tlic  powt.r  of  State' to  protect  the  health,  safety  and  morals  of 
the  community.     Latterly,  there  has  been  addi?,'  to  this  concept  another, 
Tfhich  goes  b',;yond  the  ambit  of  health.,   safetj--  and  morals,  ncanely, 
"the  promotion  of  the  general  welfare".  13/    Llthough  there  rre  still 
some  courts  wh.ich  are  reluctant  to  go  beyond  t}).e  consideration  of  the 
public  "health,  safety  and  morals"  in  rccepting  police  pov/cr  regula- 
tions, 14/  the  great  body  of  court  cpiriion  hc.s  progressed  so  far  be- 
yond   tlie  traditional  v/ay  of  viewing  I'liO  police  pov/er  that  land -use 
zoning  should  be  able  to  stand  even  as  a  raea,iiire  purely  of  economic 
control  in  the  interests  of  the  general  vrelf.r..ro,  quite  apart  from 
consideration  of  health,  morals  and  safeby,     "Tlie  assumption  that 
the  police  power  extends  only  to  the  health,  sai'oty,  and  morals  of 
the  public,  which  v/as  at  one  timiC  quite  general,  is  now  out  of  date. 
The  modern  vievf  is  that  the  State  may  control  the  conduct  of  indivi- 
duals by  vary  regulation  v/hich  upon  reasonable  grounds  can  be  regarded 

Is/    ThTTate  Profes  sor  Freuhd,  in  rai  article  appearing  in  1929  (24 

111 .  L,  R.  135,  ©    157),  found  serious  theoretical  objections  to 
basing  zoning  on  "general  vielfaro"  and  the  other  usual  criteria 
of  the  police  power.     In  his  opinion,  zoning  (v/:hich  he  favored) 
presents  a  special  legal  problem  looking  to  a  totally  different 
object  from  those  usuo.lly  associated  vdth  health,  safety,  morals 
and  general  v/elfare;  and  for  this  reason,  he  thought  that  zoning 
should  for  its  ovm  good  find  a  new  basis.     Nevertheless,  P'rcund, 
as  he  himsf'lf  well  realized,  was  criticizing  (incorrectly  or  not) 
the  reasoning  of  tht    courts  from  a  theoretical  standpoint.  De- 
spite his  admonitions,  the  courts  have  continued  to  treat  zoning 
in  the  hcalth-saf cty-morals-gcneral-wclf arc  framework  of  the  po- 
lice poviTor,     This  is  wht.t  is  to  be  t.nticipated, 

14/    Sec,   for  exam_ple:    _Tighc-  v.  Osborne,  149  Md,  349  (1925);  Mayor  of 
Vifilmington  v,  Turk,  .14  Del.  Ch.  Sir2.(l925),     In  such  cases,  hov/- 
ever,  the  courts  frequently  go  to  great  e7ctremes  to  justify  a 
measure  vathin  the  traditional  frame.     See,  lor  instcuace :  Board. 
of  Hudson  River  Regulating  District  v.  Fonda  J.  &  G-.  R.  R«  Co*, 
249  N.  Y.  445  Tl92"8),  Vp'pcaled  case'sT '  Ylie^obvious  cone lusion 

is  that  every  possible  relation  of  rural  Ifjid-use  zoning  to  health, 
morals  ojid  safety  ought  to  be  exhibited  by  counsel  in  presenting 
zoning  cases  to  the  courts. 


as  adapted  to  promotiru;  the  coinrr.on  v/elfare,   convei.ie}ice,  and  proG- 
peritye"  15/    Cases  to  this  effect  arc  numerously  cited  at  appropriate 
places  belov;.    .'iuffico  it  to  say  that,  in  favor  oi'  the  principle  that 
the  police  power  extends  as  irirlicated^  stands  tlie  opinion  not  only  of 
the  bulk  of  the  State  courts  but  th;\.t  as  v/ell  of  the  Federal  Supreme 
Court,  the  Ivighust  tribuiial  cf  tlie  land. 

Just  what  the  "gonerr.l  ^/elfaro"  si-^iifios  is  not  precisely  de- 
lineated, r.nd  the  courts  do  not  follov;  rigid  stoiidards  in  ascertain- 
ing whether  the  general  \-;elfaru  has,  or  has  hot,  been  promoted  by  a 
particular  li:w.     The  criteria  arc  general  ones,  depending  on  the 
situation;  16/  and  the  doclt.ration  of  the  legislature,  whilo  not 
conclusive,  is  accorded  the  great(ist  respect.  17/ 


^'Cfas  of  Kural  Zoriing  Putting  it  Vfithin  Valid 
_Pur\'-iL:w  of  rolico  Pover 

The  pr  .-sui'Ti'tion  is  that  rvu'al  zonin^^   for  land-use  v/ould  be  j^'n 
the  interests  of  the  genr  ral  v/clfaro.     Specifically,  the  achievement 
through  zonirg  of  the  purposes  licrfinr.fter  aiscussed  would  be  a  pro- 
m.otion'  of  it , 

(1)     The  conservation  of  the  State's  resources  in  Irj.d  and  land  vclucs. 

In  tho  Cfisc  of  i\ilujo__lfry^;i:yx'on 

tion  District  ISTthe  c our t,~  in  loTs we r  t  as's crxI'jifTiiaiT The~L'e{^ i s - 

laturu  was  vdtiiout  ejutiioritj-  to  abridge  or  destroy  vested  riparian 
rights,  declared: 

"That  the  protection  and  conservation  of  tlie 
natural  resources  of  the  state  is  in  tlic 
general  Virelfarc  and  sei-vcs  a  public  purpose, 
and  so  constitufccs  a  reasonable  exercise  of 
tlie  police  power,  is  nov;  so  i/cll  settled  that 
no  lYirthcr  citation  of  autliorit/  is  nccossrjy." 

In  eroded  are-as,  or  ar<-a3  li>roly  to  erode,  the  purpose  wuld  be 
the  concCTvation  of  "liio  ] ends  th^;mselve^^ ,     In  othL.r  ixcus  as  v.'cll, 
soil  conisurvation  purpoecs  of  a  l!',rg<?r  aspect  tjif.n  noroly  erosion  con- 

15/    State  V.  Wilson,  101  Krji.  780,  794-95  (1917).    Another  very 

quotable  statei:K.:it  is  found  in  i.all^..r  v..  ]\->:.rd,  195  Cr.l,  477, 
484-5  (1915).   

16/    Infra,  p.  43. 

17/    City  or  iToviuciU-i.'  v.  j>t.o:  iu;:.:; ,  lo3  Atl .  614  (-v.  i.  1925);  Lr.v.-tor. 

V.  Stc_o:fo","  IT2  U.  ^.  ioS;  l  euple  V,  i^cVpia,  262  N.  Y.  259;       >  .-k 

V.  Hirs'h,"  ;-56  U,  i>.  lo5;  irif ra,  p.  4  3". 
18/    45  Pa("."'(:!nd)  972,  988  ^'TdTT9o5). 
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trol  v^ould.  bo  in  viuw.    Under  zoning,  the  destructive  breaking  up 
of  virgin  sod,  and  the  future  unw-iso  cropping  of  land  once  abandoned, 
could  be  pruvontod  find  improper  utiliz Eitior  .,  in  general  could  be  dis- 
couraged.    Soil  destructive  practic(;s  vrould  thus  be  curbed  and  soil 
conserving  practices  promoted.-   This  is  in  essence  the  purpose  of  the 
Str.ndard  Stc-.te  Soil  Conservation  Act;  f-nd  we  here  simply  refer  to  Sec- 
tion I  of  the  opinion  on  the  constitutiont.lity  of  that  act,  vdthout 
attempting  again  to  go  over  ground  which  lias  alrer.dy  been  covered,  19/ 
To  the  cfiscs  there  discussed  might,  however,  be  added  Canadian  River 
Gas  Co.  V.  Terrell.  20/^  ~ 

Special  attention  should,  farthernorc,  be  directed  to  an  Opinion 
of  the  Justices  of  Maine's  Supreme  Court,  on  the  question  of  a  pro- 
posed statute  concerning  tlie  regulation  of  the  cvitting  or  destruction 
of  trees  grov/ing  on  vdld  or  uncultivated  land,  wherein  it  was  pointed 
out  that,  for  one  tiling,  the  total  amount  of  land  is  incapable  of  in- 
crease, and  if  ovmers  could  vfnstc  land  vd.thout  cjiy  State  restriction, 
"the  State  m.d  its  people  may  be  helplessly  impoverished  and  one  great 

19/    A  Standard  State  Soil  Conservation  Districts  Lav/  (u.  S.  Depart- 
ment of  Agriculture,  19o6YJ'  pp.  39  ct  seq, 

20/    The  court  said  in  this  case  (upholding  a  Texas  statute  directed  to 
conserving  gas):     "Under  the  property  rules  in  force  in  various 
states,   such  as  Del.,  Oklo.. ,  Ky,,  Cal . ,  and  others,  a  Icjidowner 
has  no  absolute  title  to  oil  or  gas  in  place,  but  has  only  the 
right  to  acquire  title  upon  reducing  such  minerals  to  possession. 
This  doctrine  has  been  expressly  denied  in  Texas,  and  it  has  long 
been  the  settlea  law  of  the  State  that  the  landovmcr  holds  title 
to  the  oil  and  gas  underlying  his  land  in  place,   and  that  he  has 
the  right  to  vd.thdraw  sane  from  the  ground  by  mining  operations, 
and  thxat  the  fact  that  in  so  doing  he  may  incidentally  appropriate 
some  of  the  oil  or  gas  underlying  his  neighbor's  ground  does  not 
deprive  him  of  that  right  .   .   .  However,   it  is  v/ell  established 
by  the  decisions  of  the  federal  courts  in  Texas  that,  not-with- 
strjiding  this  prevailing  rule  of  property,  the  State  has  the 
power  to  regulate  the  use  of  its  natural  resources  so  as  to  pre- 
vent their  waste."    4  Fed.  Sup.  222,  226  (lS33). 

Add,  further:     Arhansrs  Fuel  Oil  Co.  v.  Reprimo  Oil  Co.,  91 
S.  W.   (2nd)  381  (1956,  Tex.  Civ.  App.j'.     Mend io la  v.  Grahojii,  10 
Pac.   (2nd)  911  (Ore.  1932);  F.  C,  Henderson' v.  X"  R.  Comridssion 
of  Texas,  56  Fed.   (2nd)  218  X1952T;  iimr.z'on  Petroleum  Co'rp.  v. 
R.  R.  Commission  of  Texas,  5  Fed.  Supp,  633  tl9347;  Gin  S.  Chov^r 
V  r~C"it"y  ~o~f ~'S  rarb'a  "  B  arb  ar  a 22  Pac.   (2nd)  5  (particularly  ©  p.  17). 
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purpose  of  govcriimo:  j  clcfentod,"  S^y     One  should  be  able  to  mcike  a 
parti culr.rly  tjtron^,  cr.se  thr.t  land  11:  a  natural  re£;ource,  rjid  as  such 
niglit  bo  subjected  to  conservatory  xnoasures,  in  States  v^icre  the  live- 
lihood or  the  Str.te  is  largely  dopcndont  on  the  land.     Beyond  tr.is,  the 
entire  subject  of  cons crvr.tion  as  it  relr.tcs  to  tliis  study  ir.ay  be  gone 
into  vdth  laorc  dct'^dl, 

Tliat  the  luisuse  of  Ir.ni  which  a  rural  land-use  r.oning  program 
v/ould  seek  to  obviai.o  has  resulted  in  ccrio^.is  dotoriorati on  of  land 
value  is  a  fact  v;oll  kno-v\rn,    howevor,  it  v/ould  be  in  poln^  to  adduce 
statistics  to  poi'tray  this  fact  graphically  rnu  with.  c:-.p.li'- .'.--n':  ss • 
For  GxrjTiplc,  according  to  a  recent  cstiv.iate,  ■:ppro:>:i:ria'i;e  1 ;  0,000 
acrrs  of  good  l;\nd  have  been  essentially  ruin;:d  through  ci      .  i.nd 
50,000,000  additional  acres  arc  in  airiest  as  scriouo  a  condu  ."■■'.or ,  22/ 
In  part,  it  is  to  prevrent  furthc^r  deterioratio:.  of  t]:is  so"^."^  :  ni  to 
aid  in  tht;  recovery  of  alrefidy  cct»..ri orated  ]a:.Lds,  that  7:;.j.ng  is  en- 
acted.    It  is  obvious  thrt  the  attainiaent  of  such  an  end  v/ould  have 
a  very  ini.t^jrial  rel;..tion  to  the  general  prosperity;  and  it  is  now 
well  ectablishcd  that  the  promotion  o.T  the  gen'  ra]   prosncrity  is 
validly  an  objoct  of  the  police  pov'^r.  23/ 

?l/'''l'~}k.inc  506,  511  (1907).     Sc.  also:     j^y ramie  U  nu  and  Stock 
Co.  V,  j'ierce,  95  Pac .  210, 

22/   ~  ij.  pTriciiis  fjid  J.  R.  \i,hit;..kcr  (efl):  Cur  l^aturcl  Eoscurccs  and 
Their  Ccns_';rvatd_.)n  (H.  Y.,  l.)?6),  p.  75~ 

25_/    Putt3."s  v",  /Xpha  Alpha  Oiapter  of  pii:.  Beta  Pi>  213  :i.  V.'.  8S5  (Kob. 
192 7' /r  County  of  "C-Ts  An£;eres  v.  'Gpe.ic'er,  "'12"6'  Cal .  670  (18:'9); 
Grruirjii  V,  lalTgr  -11,  2-f  It.c",  '{Znd)'  '<[C8;  V'ulfsohn  v,  Burden,  241  N. 
r.  2S&  (I9'25"};".la3c'  Factor  &  Co.  v,  Kunsin^"b5~Vac.nr2ndT  177 
(Cal.  1036);  >.rk:'.ns;'.s  I\jel  Oil  Co.  v«  Rcprino  Oil  Cc, ,  91  S.  V^, 
(2nd)  3dl;  St~tc  c:F'fel~;rt'^r  v.  :i-rp"n-,  162  V7-"sc.  148;  r.indsor 
i,  ?J]iitncy,  9b  Conn.  3i)7  (T92T));  SlJatcTT.  V'ilson,  101  Kan.~7B^ 
(l917Tr"L'abr.tini  v.  Anclrews,  243  Apo.  Div.  109  ;n.  Y.  1954);  Cali- 
f  or  nia-Or  ■;f,on  I  ov;cr  Co.  v.  Eoaver  Portland  Ccr-intCo, ,  73  Fed, 
T2nd)~  555  (1934  aff'd.  55  Sup,  CtV725);  \Voineir«s"  Kcu'.sas  Cit>-  St. 
Andrew  Society        Kansas  _City,  58  Fed.  (2nHT593,   (C.C.A.  1932); 
Det^YL.ilv.r  V.  '.7elch,  46  Fed.'T^nd)  75;  Phi.  B.  I:  Q.  K.  II,  v.  Train- 
age  Co^'gssion,  200  U,  S.  561  (1906);  '^^^^n^^^H^ti- ,  204  I).  S. 
Til  (1907);  Eubank  V.  Ric_l-irond,  226  U.  ^.  137  (1912);  Sligh  v, 
i:irkv;ood,  237  U.  S.  52"Tl915Tr 


More  specifically  on  the  point,  in  Fallbrook  Irr,  District  v, 
Brc.cllcy,  y/hcroin  the  United  States  Supreme  Court  declared  the  irri- 
gation of  "really  arid  land"  to  "be  ti  "public  purpose",  it  was  said; 

"Mllions  of  acres  of  land  othermso  cultivable 
must  (lacking;  irrigation)  be  loft  in  their  pres- 
■  onf  arid  cjid.  vrorthlcss  condition,  and  an  effec- 

tual obstacle  vidll  therefore  remain  in  the  way 
of  the  advancement  of  a  large  portion  of  the 
State  in  ina.torial  wealth  an,  prosperity.  To 
irrigate  and  thus  to  bring  into  possible  culti- 
vation these  largo  mcisscs  of  otherwise  worth- 
less Icands  would  seem  to  be  a  public  purpose  and 
a  ififcttor  of  public  intert^st,  not  confined  to  the 
lanv'.ovaiers,  or  oven,  to  any  one  section  of  the 
State."  24/ 

Court  r'octrino  on  the  promotion  of  the  economic  welfare  through 
measures  aiding  the  land  has  \indorgone  a  development.  Such  Measures 
origiruilly  ha^-  to  find  their  justification  in  consit. orations  of  pub- 
lic health.     In  1898,  for  exam.plc,  the  Missouri  Supremo  Court  declared: 

"This  law  (i,  c,,  a  drainare  statute)  would  be 
unconstitutional  if  its  only  purpose  and  effect 
vfds  to  improve  the  value  of  the  lands  of  the 
persons  in  the  district;  but  such  is  not  the 
only  object  of  the  lavj-.    We  take  judicial  note 
of  the  fact  that  overflows  al"o  followed  by  dis- 
ease." 25/ 

This  rcstricto'.-l  viev/-  of  the  matter  vj-as  altered  by  the  same  court 
thirteen  years'  later,  in  a  case  upholdiSig  a  statute  designed  purely 
for  the  economic  purpose  of  rendering  lands  fit  fer  cult '. 1 n  and 
habitation;  and  the  court  made  it  explicit  that  such  gf'cj.-  d.s  ^..lor^o 
v/ere  sufficient  to  m.akc  the  act  valic' .     It  said,  in-'-.cr  c.^\i.i:' 


24/     164  U.  S.  112,  161,  164  (l896).     Here  it  v/as  a  question  of 

drainage  ditch  assessments.     The  court  Jriad  to  de  ;ermxre  vfhether 
the  objects  of  the  drainage  district  constitubed  a  yiYlzLC  v/r~ 
pose  sufficient  to  justify  the  assessment  of  thuse-  l-.nd-i  ,V  :ich 
benefited  comparatively  little  from  the  drainage.     Such  ar.sess- 
m.ents  are  generally  considered  under  the  police  power  rather 
than  under  taxation, 

25/    Morrison  v,  Morcy,   146  Mo.  543,  563. 
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"The  right  of  a  State,  in  the  ox'jrcisc  of  the 
police  power,  to  drain  lands  for  th'  purrosc 
of  protecting  the  health  of  the  people  is 
generally  conceded,  rjid  if  such  power  i.iay  bo 
invoked  to  protect  the  health  of  the  people 
inhabiting  swai^ip  and  overflowed  lands,  it  rxiy 
also  be  invoked  to  nakc  such  Itaids  fit  for 
use,  productive  and  habitable  •  . 

This  economic  viuv^olnt  was  a^^nin  confirniecL  by  tho  Su-nron*^ -Court 

of  the  United  States,  in  0'N<.iJ.l  v.  ^fj^  r:  27/ 

"It  has  been  tic: Id  thr.t  it  is  not  necessary  thrt 
ti;e  state  power  should  rest  sjjnply  upon  the 
grovmd  that  the  uridertr.-'.in(,  is  needed  for  the 
pub  Li  c  he  al  th ;  th  or  o  or  o  rna  ni  f  e  s  t  ly  .  o  tl  x  r  co  n- 
siderationf.  of  public  advantage  in  providing 
a  gon'.rr.l  pl;\n  of  r^  clamaticn  by  v^'hich  v.-ct 
Itaids  throughout  the    titate  may  bo  opcncu  to 
profitable  us-..," 

Shortly  after  the  Morrir,on  v,  liorey  case,  the  United  States 
Supreme  Courcfe  had,  liorvover,  given  its  opinion  in  t'lc;  frequently 
cited  and  quoted  Cliicago  E.  fc  Q.  Ry.  Co,  v,  Illinois.  28/  Here  an 
Illinois  statute  providing;  compulsory  drainage  of  cultivable  lands 
at  individual  expense  wfis  sustained;  and  the  court  quoted  vrith  ap- 
prov'al  the  vords  of  tlic   Illinois  Supremo  Court  in  ti-ds  case  to  the 
effect  that  the  increase  of  land  -"-alucs  can  be  logitir  a'ccly  promoted 
through  police  pov/er  rcgu.lations ,  29/    Tliis  quotation  was  especially 
significant,  iiiC  smuch  as  it  apparently  cunountcd  to  denial  of  a  con- 
trary contention  adviuicod  by  tho  C.  B.  &  Q.  Ry.  counsel,  namely, 
that  the  police  power  could  not  be  employed  "simply  to  cnl'irjicc  the 
value  of  private  property".  30/    uther  cases  in  wliich  tlic  idea  of 
protecting  or  increa3ii\;  land~~valuc  seems  to  be  tho  rcpj  reason  for 

26}^"TiTa';  Pivor  Dr,  Dist.  v.  R.  R,,  ZoS  Ilo.  94,  111-12  (ISll). 

77/  7315  iTrTrT447";f537"Ti 015):: 

2^/    200  U.  S.  661  (1S06). 

2^/    So<;  fur  tiler  on  tlds  case,  infra,  p.  12* 

Jo/    Brief  of  coun,<?cl  lor  the  C.  B.      Q.  Ibj,,  ap>;.cllt.nts,  p.  3P, 


-  9  - 


the  cnaotmont  of  lej^islation  might  be  cited.  51/     The  raeaEures 
appli.ed  in  all  these  cases  had  to  do  mth  irrigation,  drainage  or 
flood  control.     In  zoning  is  found  the  same  intent  to  conserve  land 
values,  but  achieved  by  a  different  method,  a pj:!ropriate  to  the  cir- 
cumstances of  the  case. 

In  Windsor  v.  lATriitnoy  a  planning  measure  -Yhich  placed  restrictions 
on  the  use  oi'  Teal     state  was  j\istified,  inter  alia,  in  vicv/  of  en- 
hancing the  vrJuc  of  property.  52/  '  S p e c if i c"f Tly  i'c r  zoning,  the  New  York 
Court  of  Appeals,  in  a  leading  case,   sustained  a  municipal  zoning  ordi- 
nance on  the  g.round,  among  others,  that  it  would  prevs„nt  the  "impair- 
ment of  property  values  devoted  toprivate  residences".  oS/  Other 
zoning  cases  have  contained  similar  viewpoints,  34/ 

The  cases  just  discussed  fell  into  tv;o  classes.     There  v/ere, 
first,  compxilsor;;/  lo.nd  improvement  cases  of  the  sort  generally  knovm 
as  "joint  or  common  iraprovcments,  "  being  impi'ovemcnts  v^hich  benefited 
more  than  one  person  o.t  a  time,     Tlie  theory  bcliind  these  cases  vras 
that  all  lo.ndovraers  involved  can  be  compelled  to  contribute  to  im- 
provements beyond  the  scope  of  any  one  ovmer,  to  the  end  that  all 
might  individually  benefit.     There  were,  secondly,  city  r.oning  cases, 
in  TAfcich  individual  property  values  were  protected  from  the  intrusion 
of  outside  injurious  influences.     It  was:  here  not  a  case  of  an  indivi- 
dual being  prohibited  from,  engaging  in  uses  harmful  to  his  own  property, 
but  rather  of  preventing  him.  from  engaging  in  a  use  harmful  to  the 
property  of  hie- neighbors , 

The  conservatory  objective  of  rural  zoning.;  is  the  same  as  that 
of  these  tv/o  classes  of  casus,  md  its  method  in  part  bears  analogies 
to  their  metliods,     Kevertheless ,  rural  zoning  is  also  pf.rtly  diffc;rent 
in  method  from  each  of  tliem.     It  is  different  from,  the  first  in  that  it 

SV    O'R'Iley  v,  Kankakee  Valley  Ir,  Co.,  32  Ind .  169  (l869);  I''i'^£Ouri  - 
K.-T.  li."  Co.  V.  Rocl3veir  County  IT  I,  hist.  No.  _3,  297  S  ."¥.  206 
"(Tex,  19  2  fj;  State  v.  Board  ofCouaty  Commissi'oners  of  Polk  County, 
87  Minn.  325,~3bT  IIouck'vT'T.itUe  lUv7"F~)ist. ,  239  U.  S.  254,  261 
(1915);  ]\^orfleet  v.  Cromm;ll, "  70"    .  C.  634,'  658-9  (1874);  Ruther- 
ford_  V,  M-yn-"  s,  '97  ?a.  St.  7"8,  83  (1881);  Tiec-^-ater  Co.  Coster, 
IB"  II.  J.  Eq.  513  (1666);  'Mcrric];  v.  Arthurat,  U'l'^^ias.  500  (186677 

32/    95  Gon^i.  357,  SS5  (1920). 

H/    }^ii££2fH^  ''^^  (l>'25), 

34/    Sponcer-Sturla  Co.  v.  City  of  Mcrnh-s,  290  S.  .J.  608  (Term.  1927); 
Call  Bond  fe~ir;rt^ige  Cfo.  v,  lJiour_j:':jy,  2.1'9  }[.  IT,  53  (l(?wa,  1955); 
W'iite  r.  lA^iq-dre  Fiuier;{l  HcaieTl^l  lla.  4-10,  443  (1930);  Buckley  v, 
BaldT/vin,  230  App.  Div.~245  (n.  Y.  1930);  £tato  v.  McDorald,  168  La.l72 
X19297;"  Str,to  v.  Hevr  Orloaus,  154  La.  271;  So  ate  v".  hough  ten,  164 
Minn.  146  (T925).     See  Lajid'els  on  Zoning,  a'.B.A.'  Journal,  vol. 
XVII,  p.  165,  165. 
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is  not  a  case  of  ''joint  or  co'''":non  iinrrovern^nt      It  ir-  different  from 
the  second  in  tha-t  it  is  a  case  of  r)revontin.5  an  individual  frorn  doin.f 
a  certain  ho.rmful  act  to  his  ovvn  -^jroTjcrty  rather  than  of  nreventing 
him  from  T}erfornin<°;  an  act  which  }'?.rms  another's  rrorierty.  35/ 


Measures  with  this  characteristic  of  rural  zoning  were  discassed 
1)7  the  late  Professor  FreunA  in  a  section  of  his  "book  on  the  nolice 
po'.ver  entitled  "Com-oulsory  Industry  and  InrDrovement ."    At  the  time  his 
monumental  hook  was  -nuhlished  (1904),   there  was  no  State  legislation 
of  such  character  in  existence.     The  only  case  which  Freund  thoup^ht 
pertinent  to  discuss  on  the  -point  v/as  an  1833  Kentucky  case,  l-aines 
V.  Buford,   in\'olving  the  right  of  the  State  to  connel  forfeiture  of 
unconditionally  gro.nted  land  on  account  of  failure  to  carry  out  im- 
provements under  a  subsequent  statute.     Justice  i^icholas,  one  of  the 
two  judges  sitting  in  the  case,  wrote  in  his  opinion  that  he  was 
not  prenared  to  say  that  the  government  was  without  riow^r  to  control 
"the  Dropriotor  of  the  land  in  its  use  or  non-use,  or  in  the  mode  of 
its  use."  _3^/    The  statement  with  which  Freund  himself  ends  his  dis- 
cussion is: 


There  is  yet  another  tyno  of  rjolice  -oower  case  v/liich  hears  a  close 
analogy  to  "compulsory  imiorovement''  not  of  a  joint  nature,  a  concrete 
examrole  of  v/hich  is  furnished  by  L eav i 1 1  v.  City  of  Morris,  wherein 
was  upheld  a  Minnesota  statute  T)roviding  for  ccmroulsory  commitment  of 
inebriates  to  a  State  hosiDital  farm,   in  order  to  protect  the  interests 
of  such  inebriates  (as  well  as  those  of  the  State)  and  to  restore  to 
them  their  self-possession.  38/ 

The  element  of  the  com-oulsory  benefit  to  the  individual  as  such 
shvould,  howe^'-er,   bo  thought  of  in  this  connection  only  incidentally. 
The  primary  rniblic  interests  are  in  othor  asT>Gcts  of  the  matter.  By 
preventing  an  individual  from  engaging  in  ti-^pes  of  land-use  fore- 
doomed to  failure,  the  State  will  reduce  the  likelihood  of  having  to 
carry  him  on  tho  relief  rolls  as  a  consec^uence  of  his  imnoverishnent. 
When  the  State  has  assuned  the  obligation  to  provide  relief,  it  hias 
some  right  to  pass  measures  calculated  to  reduce  the  likelihood  that 


35/    This  element  of  nrevention  of  harm  to  the  nrorterty  of  ^th-^rs  is, 


of  course,  often  nrosent  in  mral  r:oning,  na  will  be  indicated. 
36/    31  Ky.  481,  504. 

37/    Freund  on  the  Police  Pov/er,  p.  4G7. 
38/    105  Minn.  170  (1908). 


"It  is  not  imuossible  that  Y/ith  regard  to  some 
forms  of  -^iro-oerty  and  especially  with  regard 


to  land,   the  courts  nay  come  to  recognize  such 
an  exercise  of  the  nolice  nowcr,  if  uractical 
methods  can  bo  devised  of  enforcin-;  ..."  37/ 
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public  moneys  will  have  to  be  spent  I'or  thin  unrenuneratiAre  purpose. 
The  pahiic  interest  in  ifu.d  c:.ou.e .;'rvi\ti  uii  is  seen  also  incidenbally, 
in  its  relation  to  lorest  and  ".■.x.ter  conscrvution,  flood  control  and 
drarnagCj  vrildlife  protection,  the;  f est  irinj,,  oi'  the  State's  industries, 
and  the  ccinscrvution  of  the  food  cmpply.    Even  ■•.ore,  however,  the 
public  has  aji  iiiterest  in  pi'otectin^i;  th^-  sources  of  gOYornnental 
reveni.-ies  —  otherwise  stated,  of  i:.rotocting  the  tax  base. 

(2)     The  protection  imo.  strengthening  of  tlie  tax  base.     The  protection 
end  strong theni?ig  f^l  the  ta::  "Base  (and  its  converse,  the  effectuating 
cf  pub-'.ic  oconoiuies)  lias  not  been  hitherto  particularly  thought  of  in 
co]-mection  xrith  the  exercise  of  tlie  police  pov>rer.     The  simple  lack 
of  a  great  array  oi'  raaterial,  however,  sucn  as  may  bo  marshaled  for 
other  points,  does  not  signify  that  sucli  an  object  is  not  a  proper 
onoo    Hitherto  the  nation  has  boon  engt-.ged  in.  tapping  its  iramense  re- 
sources,    Tlie  no.tional  incoLie  has  been  constantly  and  enormously  ex- 
panding«    Hence  there  has  been  no  special  problem  of  strengtliening  or, 
protecting  tlic  sources  of  revonuo,  with  v.'i-iich  the  government  finances 
the  functions  v^hich  it  performs  for  the  benefit  of  society;  and  tlie 
attentions  of  tin;  governments  have  r.ccordingly  had  little  occasion  to 
bo  directed  to  it„     The  state  of  the  natioiial  income  a.nd  the  burden  of 
public  outlays,  hoi,'7evt.r,  may  in  the  future  be  expected  to  necessitate 
a  closer  attention  to  this  matters 

"It  costs  something  to  be  governed,"  said  Mr,  Justice  McF.enna;  59/ 
and  Justice  Pic;  Id  once  alluded  to  the  fact  that  "the  necessity  of  revenue 
for  the  support  of  the  goverruvient  does  not  admit  of   .   .   .  delays,"  40/ 

Judicial  doctrijie  on  rlio  point  is  net  entirely  lacking »     An  im- 
portant case,  of  xTse  here,   is  Chile  ago     B.  L:  •),.  Ryo  Co,  v.  Illinois, 
in  wliich  the  ex-jrcisc  of  t];e  S'l:at,c ' g" '  poYicro~~'ov/-. "v" '■bo"~cr.us o~nie  drain- 
age  of  Irnds  w;-.s  ."judicially  suctr.ined  in      '"conbest  between  certain 
Drainf.ge  CorriT.it.  si  oner  s  in  Illinois  and  thu  C.  B.  &  Q,  py.  Co«,   as  to 
the  validity  of  a  dor:snd  made  by  t}\e  former  th:.t  tlic  latter  should  re- 
m.ovo  the  bridge  end  culv-:rt  nov/  maintained  by  it  over  Rob  Roy  Creek".  4l/ 
In  passing  on  this  centos  b,  the  federal  Supre::ie  Court  said  that: 

"Y?o  assum.0  ,   .   .  without  ''n. sous::! on  .   .   »  as  from 
the  decisions  of  the  etate  court  v/"c  may  properly 

asma;!-:.  ~-  that  the  drain;.. of  this  largo  body  of 
laids  so  as  to  make  t/iem  fit  for  human  habitation 
and  oultlvaticn;,  is  a  public  piQ-p'^.  o^,  ■'-c^  ::ocor!plish 
vjhxciL  the  state  in\xj  by  appropriate:  iig.aaj.cs  ox^-rt  tho 


39/   'Merrick  Vc  Halsey  and  Co.,  242  U.  S„  568^  587  . 

12/    ^^agar  V,  RecTci^'tlon  idstrict.  111  U.  S,  701,  708  (1G84). 

41/    200  ITo  S.  561,  o~85  ^^06fl     See  supra,  p.  ,D,c 
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general  povrcrs  it  possesses  for  tlrie  cornnon  good. 
By  the  roi'-ovrl  of  wixtor  froia  Ir.rgc  bodios  of  Ic^nd, 
the  str.to  court  has  Sf.id,  and  by  the  'subjection 
of  such  Itaids  to  cultivation',   'they  are  made  to 
boar  their  proportionate  burden  to  the  support  of 
the  inhabitrjits  and  cornriorce  of  the  State,  Their 
value  is  increased,  and  thereby  their  contribution 
in  taxes  to  the  state  anc  local  c:rvernir;iit?3bs  is  in- 
crofisod.  '""^^ 


T.he  court  reiterated  its  viov:,  in  tlie  nex"c  sentence,  by  rcforrir-g 
again  to  "this  pub 'Lie  purpose,"    Ilcre,  then,  from  the  point  of  view  of 
the  State,  p;;lice  pov/er  i.v.  asurcs  were  properly  enforced  in  order  that 
privati;ly-ovmcd  lands  night  bo  Tiadc  more  lucrativ-w  .for  the  State's 
treasury.    From,  other  drainage  tjnd  irrigation  casus  cm  be  dravm 
materials  for  t}io  sane  argument,  shordng  that  the  courts  have  on 
occasion  given  favor r.blo  ref l<jction  t:;  it,  42/ 

If  the  State  i.wy  adopt  neas'ares  for  the  enhar:cing  of  private 
taxable  values,  it  nay  by  the  Sfjne  tolixn  talce  prevtntive  neasures  to 
protect  the  tax  base  from  deteriorating^  or  being  des'.roycd.  Zoning 
is  a  im  asurc  v/jiich  vdll  act  precisely  to  this  end.     In  the  case  of 
Colby  V.  Board;,  v/Iierein  it  v/as  a  question  of  ].'rohibiting  tlio  further 
intrusion  of  brick  kilns  in  a  district  wliich  hrd  been  acclared  residential, 
the  court -was  av/arc  of  the  probleia  and  the  relation  of  zoning  to  it. 
In  the  districb  an  old  kiln  had  already  existed  fin  a  non-conf  orniiig  usc^  ; 
csi'\  the  court  appeared  considerably  ir.pr^^ssed  by  the  fact  tl^.at  "land 
values  in  the  neighborhood  have  been  so  destroyed  by  its  presence  as 
to  r'..sult  in  many  unredeemed  trjc  sales,"  45/  "The  loss  [^from  harmful 
usus  of  propertj~|   is  not  only  to  the  o-'Amers',  ".Ait  to  the  state  and  nuni- 
cipality  by  reason  of  the  diminished  tcixos  resulting  from  diminished 
values,"  44/    It  was  remarked  in  the  Opinion  on  the  cons titutio?-.ality 
of  the  Strmdard  Soil  Conservation  Lav."-,  in  connection  vdth  ae;isuros  look- 
ing to  the  conservation  of  gas  and  petroleum,  that  "the  courts  are  parti- 
cularly apt  to  sustain  such  regulation  v.hore  the  v/cll-boin^-^  ^md  prosperity 
of  the  entire  co:nmunity  is  involved,  as  in  cases  vmero  the  oil  industry 

4g^"T\Ri;>d  Ci\^y  Land  anc  ?;tnck  Co.  v.  ^vijll.  r,  170  io,  i-.40,  251  (1902); 

11^^  ■'•^^  "l-Jinr:,  c;?,  41-2  Trrl^ck  Irr. 

i:  1  r,  t V.' ri  11 1  .'u's y  6  'Ctd ,  i>t)0,  So'Uy  (LGfji^).    For  a  ivoasuro  More 
61>.  cl  f        ly  r.  .•ulr.tij!:,.   it  ;y3~acc:  .y^'tjrj-    U.rd  and  rtocx  Co.  v, 
•lie roe,  V.)  Pac.  210,  iiU'  (:^-:/,  VJOt)\  vrlK  e  T.r.-vlT"by  lr\ 

re  CfS-vo,  Zb^  j  ao,  671. 

43/    bl  cZ'ln,  3-14, ■  340  (ir;;!?). 

44/    State  ex  rel  INvin  City  jUdg,    c';  Invest.  Co.  v.  Hough  to  !i,  144  Minn, 

19  (li-':-fTi,     bi;e  also:     Opini'on  "ai"  the  Tusticcs,  lOo^iiuinc  ?06, 
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is  one  of  the  principal  industriec  of  the  State  rnd  the  State  derives 
largfj  revenue  from  the  taxation  of  that  industry,"  4-5/    One  should  be 
able  to  make  the  same  remark  of  the  conservation  of  land  values  in  a 
situation  in  which  the  livelihood  of  a  large  part  of  the  people  is 
dependent  on  the  land,   and  the  State  and  local  govorrjiaent s  dependent 
on  real  property  taxes  for  a  large  share  of  their  income. 

Chronic  tax-delinquency  situations,  bond  defo.iilts  and  tlie  ex- 
hausted state  of  the  public  treasury  in  many  sections  of  the  country 
arc  eloquent  testimony  to  the  necesc.ity  of  measures  designed  to  pro- 
tect and  strengthen  the  source  from  v/hich  public  revenue  —  "without 
vfhich  the  State  could  not  exist"  46/    —  are  drav.n.     In  many  situations, 
wherever,  and  insofar  as  the  unwanted  state  of  affairs  is  attributable 
to  misuses  of  the  lcn.d  correctable  thrcjugh  zoning,  rural  latid-use  zon- 
ing can  both  prevent  t?ic  further  weakening,  and  promote  tlic  future 
strengthening,  of  tlio  tax  base, 

(3)     Forest  consi.  rv.ation;  flood  control  and  drainage,  conservation  of 
v\rater,  ^^ajno,  :?ish  and  nat'iirt;!  scen.'ry: 

"TL.iber  also  is  a  nrturai  resource  vvhich  states 
have  sought  to  protect  and  in  con]M.ection  v/ith 
v'jiich  the  actioi-s  of  otato  legislatiiros  have 
been  on  the  v/hole  uphold  hy  tlio  state  judiciaries. 
It  scorns  necessary,'-  to  cite  he  re  only  r.  few  cases, 
ivhich,  in  their  procedure  and  on  their  facts, 
come  closest  to  the  soil  coiiservaticn  progriun. 
The  ov/ner  of  forest  land  is  frequently  obli- 
gated by  statute  to  nt^trol  iiis  owii  lands  vdth 
a  view  to  removing  brash,  debris,   etc,  likely 
to  cause  fires,   etc.     In  the  event  of  his  f fail- 
ure to  provide  such  a  patrol,  the  state  forester 
was  to  furnish  the  patrol  and  the  state  forester's 
expenses  v/ero  to  be  extended^  on  the  assessment 
rolls  of  the  county  and  collected  in  the  scone 
mar-Tior  a^id  time  as  taxes.     The  state  forester 
was  then  to  be  repaid  from  these  receipts. 
Thi.s  procoduro,  as  has  bro;i  indicated  rJ'ovo, 
was  held  mt  to  involve  the  imposition  ol  a  tax ' 
but  the  colleotioii.  of        XKitlcbtedness  i;:;i,-)0Ged 
under  the  ptjlioc  power  of  the  state.  Such 
sto.tutos  have  been  cru;tainnd  in  First  Sbrtc  Bccr)k 
of  GuthorlaTxl  v,  Kendall  I:aiabcr  Ct)Toc,^ra-c:' on,  107 

TF"cTT7~?ri:r7ac.  T^^'^Tm.^;~^^-^s'~TrwM^, 

272  Pac.  707  (ld..n}v/  1908 )j  Stul-c  v.  Tape,  103 


457    As"  cited  supra,  (ij  p.  40, 

46/    Yamhill  County  v.  lost or,  53  Ore.  124,  1S3. 
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VJash.  319,  174  Pac.  460  (1913).    Although  the 
case  of  Parley  v.  North  Carolin-3,  249  U.  S.  510, 

39  S,  Ct".  357  (1919)  was  directed 

pa-imarily  to  the  preservation  of  the  water  supply, 
the  iixiediate  \/ay  in  which  it  was  anticipated  the 
water  supply  could  be  damaged  vms  by  forest  fires 
denudin{j;;  timberland," 

Zonin^^^  would  aid  in  the  preservation  and  conservation  of  forests, 
grass  sod,  and  other  soil  covers  which  in  turn  is  of  primary  import- 
ance in  preventing  floods  at  their  source;  and  thus  woiild  tend  to  re- 
duce the  ravages  v/hich  floods  vn:eak  on  land  and  other  property,  and 
on  hui::an  hefilth  and  comfort.    The  establishment  of  river  regulating 
districts  and  conservancy  districts  to  prevent  and  control  floods 
has  been  sustained,  as  well  as  legislation  directed  tov/ard  assuring 
adequate  drainage  of  farm  lands.  48/    Zoning  v/ill  be  designed  to  the 
maintenance  and  even  improvaniont  of  soil  and  cover  conditions  condu- 
cive to  proper  drainage;  and  hence  these  cases  are  in  point. 

The  protection  of  the  water  supply  \/ould  cone  not  only  as  an 
indirect  result  of  the  measures  tnken  to  protect  in  general  the  land 
and  timiber  resources,  but  as  v;ell  through  zoning  for  "watershed  pro- 
tection"; i.  e,,  the  setting  aside  of  zoners  in  critical  areas  in  which 
all  uses  of  the  laiids  might  be  restricted  for  the  purpose  of  preventing 
floods  and  too  rapid  run-off,  and  the  protection  of  the  water  supply 
of  the  State  in  goneraL.     In  some  parts  of  the  country,  the  scarcity  of 
water  makes  its  conservation  prrticularly  vital  to  the  people,  aiid  the 
courts  are  especially  lib;>rp.l  in  their  attitude  to;vard  measures  which 
look  to  viater  conservation.     This  conservation  of  the  waters  of  the 
state  is  of  trejisccndant  importance.     Its  waters  arc  the  -very  life 
blood  of  its  existence,"  said  the  Supreme  Court  of  California  in  one 
case,  49/    In  this  case,  as  in  the  case  of  the  Tulare  Irrigation 
District  c  3t.;,   cited  supra,  the  court  sustained  legislation  which 
abridged  vested  ripariaji  rights.     It  \jas  "an  endeavor  on  the  part  of 
the  people  ,  ,  ,  to  conserve  a  great  natural  res.uirco"  and  as  such 


477    Ms .  mei.ior;:u:.dur.i  by  i»/Ir.  Sigmund  Tinb.-.rg,  Aug.  23,  1935,  Office  -f 
the  Solicitor,    Land  Policy  Division,  U,  S.  Dept.  v)f  Agr.  This 
is  a  ponctratinn;  study  of  the  legality  jf  soil  cunsorvation 
measures.    See,  als),  tho  discussion  in  19  j-.H.A.  (n.s,),  pp. 
422-23  n;  and  Freund  on  xhc  Pi; lice  Power,  pp.  4'i9-C0, 

48/    ^3ta)idard  State  Soil  C^r.sorvati on  Districts  Lr.vr,  p.  42. 

^    Gin  r:.  Ch-a.  v.  S.Mnta  Baroara,  2C  i-:.c.  (2:-d)  5,  16  (C'U.  1933), 
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valid.  50/ 

One  result  of  oniprehonni'/e  rural  z'Tning  shoLud  be  the  i.Trorove- 
ment  -if  the  habitat  of  r/ild  .^ane  and  fioh,   and  the  more  adequate  -pro- 
tection of  the  State'     gome  and  fish  gu-ot;;!-.'-.        In  the  cases  of  Bf^y- 
side  Fish  Plour  Co.  v.   G-encr-y;   State  v.  Eodman;  and  Gent  lie  v.  State, 
one  can  find  a  doctrine  that  in  -orotecting  garie  and  fish  the  State  is 
acting,  to  Drotect  a  natural  resource  on  hehalf  of  all  the  -oeo-ole  of 
the  State'  51/ 

'■The  preservation  of  sach  n^ninals  as  are  ad Toted 
to  consWi-ot ion  as  food,   or  to  any  other  useful 
r)T.u-r)ose,   is  a  ra-atter  of  tiublic  interest;  and  it 
is  ".'ithin  the  police  pov;er  of  the  sto.te,  as  the 
repr3sentG'!:i%''e  of  the  r)00"ole  in  their  i.mited 
soverei-.^'nty ,   to  enact  such  la:.vs  as  villi  "best 
■oreserve  such  ga;ae  and  sec'cre  its  "benef icio.l 
use  in  the  fu'cure  to  the  citizens  ...   ."  5g./ 


50/     See,  also;  Eden  Irri^^ation  Co.  -r .  District  G^urt  of  Teher  County, 
61  Utah  105  (j.S2S);  Fa"'!  Kivor  Valley.  I rrigatior'  District  v.  Mt. 
■  Shasta  Po>v.-r  Co.cti.  ,   25?  Fac.   444  (if.. 27  Gal.);  ^killardo  v.  Pnrto 
Rico  Ry.  ,  Light  and  p-^-er  Co.  ,   18  Pod.    (2nd)  918  (C.C.A.  ,  1927); 
In  re  County  Ditch  ■;'-g4,  142  :'inn.  37.     There  are  in  addition  other 
tynos  of  regulation  affect i.ng  '/rater  '.TOich  have  a  "bearing  on  the 
instant  problem.     One  might  cite,  for' exanule,  o.  number  of  cases 
upholding  legislation  v/hich  curbed  i-ironert.y  rights  in  order  to 
urevent  T)Ollution.     Hn'jever,  pollution  is  prevented  i]\  order  to 
conserAre  the  v;atcr  for  a  certain  T)iiiy)Ose;  and  vietved  this  "-fay, 
the  cases  corne  to  have  an  auTjro-or lateness  as  r^e.as;j.res  in  the 
interests  of  general  v/ater  conservation.     For  examnle:    Bount i- 
ful  City  V.  De  luca,   cited  surira;  City  of  Ne^-?  Yerk  v.  Kelsey, 
213  F.Y^   538  (19.14);   State  v.   Shaw,  22  Ore.   287  (1892);  State 
V.  Griffin,   69  iT.H«  i(  1895' ;  Top  oka  Suuply  Co.  v.   City  of  Pot- 
win,   4-5  Kan.   404  (1890);  To^yn  o^  Shelby  v.   Cleveland  VI ill  and 
P--.-?er  Convoany,   155  II.  C.  196  (1911);   State  v.  T'/hieeler,  44  F.  J. 
L.   88  (1882);   State  v.   Ouattr^uani ,  99  Yt.   360  (1925).     The  case 
of  Perley  v,  Korth  Carolina,   249  U.S.   510  (1919),  described 
juoTci,,   is  also  much  in  point. 

51/     55  Suu.  Ct.  513  ( 1936)     58  Minja,   393  (1894);  29  Ind.   409  (1868), 
resTDectively. 

52/    State  V.  Rodman,  a.s  cited.     See,  further,  for  examnle:  Geer  v. 
Connecticut,  161  U.S.   519  (1896);  Tfe.  A.  Sutherland:  Notes  on 
the  Constitution  (1904),  128;  State  v.  Southern  Cnal  Co. ,  71  W. 
Ya.   470  (1912);  Coramonwealth  v.   Sisson,   189  trass.   247  (1905); 
Connolly  v.   Standard  Oil  Co. ,  264  Fed.   383  (1920);  Haggerty  v. 
111.  Ivifg.  Co.  .   143  .10.  233." 
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The  conGorvrtion  cf  n'  turr  1  ccori' n/-  is  tri^r  tcd  :  .t  irothcr  poirrt.  LZ/ * 

(4)     The  nonsorvf.ti.Oii  of  th'   food  yuppl^''.     In  cr.Gcc  in  \A'.ich.  zo:iing  c'id 
vot  prcv-unt"  the  use  of  lf.nd  for  tlio  ^  roluctiorL  01'  fooc.  (c,  (/,,  fcrost 
zones),  but  v  jiccurr.gcd  the  use  of  the  Imc.  to  itn  gr(;f.t'  Ct  f ood-prof uction 
i.:fficT  ency ,  it  v/ould  hr.ve  c.  focd-eonserving  cf.  oct.    This  is  vr.lidly 
an  ubjcctivu  of  t}i(j  police  po^r'.r. 

In  Br.ysidc  Fich  Flour  Co,  v.  Gentry  the  Uidted  otc-.tes  Suprcinc  Court 
uphold  a  r'orxurc  v/hose  "plain  purpose*'  \rr,.s  "siraply  to  ccnscrvc  for  food 
the  fish  found  mtliin  the  v;:.tcrs  ef  the  stiitc",  Cvl though  it  v/orkcd  to 
dcprivt,  a  fi^h  roducti.on  concern  of  a  good  shr.rc  cf  its  legitirontc 
Lusinot.Sc  54/     In  .d:i(.cor  v.  otr.tc,  a  stt'.tu-oo  prohibiti.-g  the  taking  of 

55/    Infr~;,  p.  25, 

•The  ir.ost  nearly  aecurato  dcscriptiyc  ter:.i  wiiich  an  bo  used  to 
designate  tho  typo  of  zoning  with  w}  icl:  tliis  pa.  cr  concerns  itself 
is  rurtJ  land  productive  use  zoning,     "L;uid-usc  zoning"  i.uxy  not 
sufficiently  distinguis}!  it  froia  the  urbr.n-typc  of  zoning  in  rural 
territory,  since,  ar  already  explained,  r.ny  zoiiing  is  essentially 
Irjid-use  regulation.     It  is  tJic  intrinsi".  production  uses  of  land 
in  rurr.l  territory  that  pr.rti cularly  conof  rns  us  here.    Since  this 
type  of  zoning  is  as  yet  untested  in  the  courts,  the  foregoing  dis- 
cussion h;-.s  ht'.d  us  its  intcrjt  the  piecing  out  from  v.-xious  lines  of 
approach  v/hf.t  would  seen  to  be  sound  judicir.l  doctrine  that  the 
purpose  oi'  zoning  to  cons^.rvo  Ij.nd  and  land  valiics  cj;d  othjr  allied 
natural  resources  is  a  valid  one,    A  case,  hoivever,  v/hich  is  srnc- 
tiraos  oj.tcd,  incorrectly,  in  support  of  tho  hypct/u  sis  that  con- 
servatory Icaid-UEC  regulations  vjould  bo  urconstitutirnal  is  ound- 
quirt  V.  Fra;icr,  154  Mirji.  o71  (ISi.S),  in  which  tlic  ?!iancsota 
Suprcnc  Crurt,  by  a  3-2  decision,  hold  ur.constituticnal  a  statute 
(Minjj,  Lav/E  ui  1921,  Ch,  15o)  an t no i-i zing  hoards  of  county  ccn- 
Missionurs,  ui^  the  petition  of  thii'd  persons,  to  enter  upon  pri- 
vately ovji-xd  fari.-.s,  raic".  there  to  clear  designated  sized  tracts 
for  agricultural,  uses,  dofrayin.g  tho  expenses  of  tho  v.xjrl:  by  tho 
issuance  of  coun.ty  bonds,  proportionately  ass:.;icijig  t};e  inorovcd 
liaids  to  rcLTibursc  t.^riv;  cf.unty.    The  decision  was  based  on  .-Ji  inter- 
pretation of  sections  5  ca;d  10  of  Jrticlo  IX  of  tho  Gtato  Constitu- 
tion v.iiioh  provided,  rcopcctivoly,  tht.t  t\vj  •'str.tv;  shall  r.-vcr  con- 
tr:ict  tu:y  debts  for  xiorks  of  internal  iriprovcrier.ts, "  cnS.  that  "tho 
credit  of  tho  state  shall  never  be  given  or  loaned  in  aid  of  any 
individual,"'   TJie  d\xc  process  lir.iitntions  on  the  police  po\vcr  v.-crc 
not  involved.  r.nd  tliereforo  this  cr.so  r.aj'"  not  be  used  as  n:a  argu- 
r.cnt  against  rviral  zorang, 

54/    56  Sup,  Ct,  513  (ll';^o)c 
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oysters  less  than  2-l/2  inches  from  hing;c  to  m.outh  in  size^  applicable 
to  private  (as  well  as  public)  beds,  was  upheld,  in  a  case  provoked  by 
the  arrest  of  the  ovmer  of  a  cargo  of  im:.aature  oysters  taken  from  a 
private  bed,  55/    The  court  held  that  the  statute  vms  valid  as  tending 
to  preserve  the  source  of  the  oyster  siTpply.     In  an  earlier  case,  Tyler 
v»  State,  5S/  the  same  court  had  pointed  out  that  such  laws  were  in 
pursuance  of  tvj-o  valid  purposes:  viz».  The  presurv;.tion  of  a  valuable 
food  supply-,  md  the  protection  of  an  important  industry  (oyster- 
talcing).  57/ 

(5)     Fostering  the  Sta.te's  industries.     That  this  is  vri.thin  the  valid 
exercise  of  the  police  power  was  declared  as  early  as  1885  by  Mr, 
Justice  Field,  speaking,  for  tlie  Supreme  Court  in  the  case  of  Barbier  v. 
Connolly ,  58/    Sinc^!  then,  the  doctrine  hf.s  received  sundry  affirma- 


55/     64  Atl.  288  (Md.  1906). 

56/    48  Atl.  840  (1901), 

57/    "In  the  interest  of  conserving  the  food  supply  of  a  community, 
legislation  requiring  the  destruction  of  cedar  trees  to  pre- 
vevit  the  spread  of  cedar  rust  to  apple  crchra'ds  has  been  adopted 
in  a  nuraber  of  States  ond  hr.s  been  sustrinod:     Millar  v.  Scho^ne, 
2"'5  U.  3,  272  (1926);  Upton  v.  Feltoji^       Fed.  SiI^;rT'85  (T932l7~ 
Kei  liliher  v.  ££hoene,  14^  Fedo   (2nd;  Ml  (1926);  Kelluher  v, 
Fron.^h,  '278  U/'S".  563  (1928);  U^mon  v,  3aims£y,  T08l~Va.  242 
'(i9"29y,    Destraction  of  trees  to  e:-. beriiinate  tj^pes  of  orchtird 
pests  other  than  cedar  rust  has  also  been  required  by  Sta"fec 
legislatures,  tmd  sustained  by  State  suprem.e  courts:  Balch 
V.  Glenn^,  85  Km.  735  (1911);  State  v.  Main,  G9  Conn,  T23 
(189T) ; ""Louisiana  State  Eoord  of  A.  &  I.  v»  Tanzman,  140  La. 
756  (l917TrYo2ji2J-  sTlZoTrtTTl'  (191571     Similar  are 

the  cases  wMch  have  upheld  the  required  destruction  of  v/heat 
crops  TA^iere  corn-stalks  upon  v/hich  corn  borers  could  grow  were 
present  in  wheat  fields:    Van  Gunten  v.  Yyorthloy,  25  Ohio  Ap^p. 
496  (1927);  Vfallacc  v.  Feolum^^oTTnd .  5  22~'TJ.~934  ) ;  Ml  ace  v. 
Dohner,  89  Ind.  Appo  416 (1929) ,     Extensive  powers  to  abate 
insect  pests  have  been  conferred  upon  administrative  boards 
and  sustained  in  Los  Angeles  v.  Spencer,  126  Cal.  670  (1899); 
GrahajTL  v.  hi  ng^v-elT,irr8~"c?T;  65f.rtl935);  Cars  tens  v.  Do  Sal  lorn, 
82  Ifcsh.  645  "("l-'l'i)  •     These  ca.ses  contain  frequent  statements 
that  preservation  of  thu  food  supiply  is  a  major  valid  objective 
of  the  police  power,"     Q'roken  quotej  (Standard  State  Soil  Con- 
servation  Districts  Law  as  cited,  pp.  40-41 ) ,     See  also  152  U, 

s.  1357T3T.  " 

58/    113  U.  S.  27,  31. 
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tions  from  various  courts.  59/    Further,  frcm  the  cited  opinion  on 
the  cons titutionr.lity  of  the  Stcxndard  Stt..to  Soil  Consorvction  Dis- 
tricts Lf.w.coji  be  found  .considerable  mterial  on  the  subject  of  ncc.surcs 
,  Vifhich  pro tcct  and  foster  various  State  ap;ri cultural  industries  or 
pursuits.  60/    It  may  be  noted  here  that  if  tiie  State  is  prodoi.dnantly 
agricultural,  the  courts  appear  more  readily  vailing  to  pcri.iit  the  use 
of  govuriimontal  power  to  protect  agricultural  interests.  61/ 

(6)     Thu  stabilizatio:-!.  of  land  values,  rjad  thf.  lesscniru-.;  of  the  specula- 
tive holding  of  land  ;.aid  of  the  evile  of  lard  spcculativo  schenos  is  of 
public  inter'.. f;t.     Vi/hcre  there  is  pr  'p(  r  F.oning',  land  i-r"ices  vri-ll  be  less 
subject  to  vagaries,  and  this  consideration  rdght  carry  some  weight  with 
the  courts.     In  a  leading  case.  State  ex  rol  Carter  v.  .-lf.r.jcT ,  the 
Wisconsin  SuproLie  Court  listed  the  star  ■.lizati;^n  of  the  value  of  property 
among  the  ends  justifying  city  zoning;  62/  aid  when  the  Supremo  Judicial 
Court  of  Massachusetts  declared,  in  Kj,r;"~v.     jr..rd  cf  Appeal  of  Mcdford, 
that  the  legitimate  design  of  city  zor.i.ii;  is  '^to  stabilize  property 
uses      63/    there  is  the  implication  th;;.t  the  ctabilization  of  values 
is  a  corollary. 

Zoning  should  in  a  measure  protect  tlie  public  against  highly 
speculative  land  promotion  schemes.    For  excui.ple,  grazing  Icjids  v/^.ich 
are  unfit  £pr  agriculture  ai.d  liave  been  zoned  accordingly  vrould  not  be 
open  to  sale  as  farming  lands  at  exaf.gerated  prices  by  high-pressure 
salesmen.    Mr,  Justice  Holmes  once  vo-ote  that  the  policy  of  restricting 
extraordinrj-y  "profits  from  a  national  misfortune"  had  been  accepted.  64/ 
An  analogy  might  be  made  to  the  case  of  profits  derived  from  selli2:ig  land 
under  misrepresentation.     "The  prevention  of  deception  is  vrlthin  the  compc- 

W    FcF~xa:nplo:     Tyler  v.  State,  48  Atl.  S40;  Cour.ty  of  Los  Angelas 
V.  Spencer,  126  Cal .  670i;i399)j  Gralirjn  t  Kiiigsv.-oll ,  218  CalVeSS 
(19557;  Sligh  v.  Ki rlaTOod,  257  U.'S.  52nri9T57 Tprotoctir^g  the 
citrus  indus'try);  De~tweil-^r  v.  u'eleh,  46  red.  (2nu)  75,  affirming 
46  Fed,  (2nd) -71;  Ex  parte  Mefferd,  299  ir.c,  58  (I9?l)  (promoting 
the  fruit,  nut  raid  vegetable,  incustry  of  California);  People  v. 
Perrotta,  253  N.  Y.  305  (1930)  (encouraging  the  producti^ai  of 
mITk);  }yrf.mid  Land  £:  Stock  Co.  v.  Pic£ce,  95  Pac .  210  (:^«.v.  1908) 
(protecting  stock-rais:  r!(-") ;  p££on  vT I'xr,  cited  svipra  (pre- 
serving the  cattle  incustry  against  tlio  vr.c"roachncnt  of  shv-cp). 
See,   also;     Potlatch  Lumber  Co.  v.  Ivtcjrt^oa,  12  Ida.  769;  H.-nscom 
V.  City  of  LowL-ll,  45  N.  ^,  1?6  (r;.ss,  lL~). 

^/    Standard  S tate  Su il  Censor /ation  L~ i s t r i c t s  }..avv,  p ,  41, 

61/    Sec,  StajKfard  Str~o  ~  S\n.l  Consv.TrvatlljTrTTsTrl'ct's'  Lav/,  p.  41;  and 
Chi.,  B.  &"Trr  l{y~  Co.  V.  Til.,"  200~Tj\~15T56iniT'OoT, 

62^^    182  Wise.  148,  153  Tl^^^^^S )". 

63/    275  Mass..  97,  104  (1950), 

6y    Clock  V,  Hirsh,  256  U.  S.  155,  157  (1921), 


tency  of  govurnr:iGnt " ,  65/ 

Apart  fron  tho  foregoing,  there  is  a  public  intorost  in  factors 
connected  vvith  the  rcairoctien  through  zoning  of  the  pattern  of  occu- 
pancy.    These  ^vill  now  be  treated, 

(7)     The  effectuation  of  econoanics  in  public  expenditures  for  ro^GS_, 
schools,  relief"  arid  o"ther  public  services.     This  is  rjriothor  aspect 
of  the  public  finance  argument,  as  ;:.lrcady  trej.ited  above  under  the 
rubric:     "protecting  the  tax  base," 

The  public  finance  argument  is  cs]jccial?Ly  cogent  on  the  practi- 
cal plane.     For  the  taxpayer,  "public  econories"  is  the  most  con- 
vincing of  all  public  welfare  considerationr- .     Through  zoning,  the 
economies  cone  in  two  ways:     first,  in  directing  the  pattern  of  occu- 
pancy j  and,  second,  in  bringing  it  abcait  that  fewer  farmers  are  throv.Ti 
on  the  relief  rolls,  impoverished.     Only  tho  former  here  needs  further 
consideration,  since  the  latter  Ixas  already  been  touched  upon,  66/  Ac- 
cording to  Mr,  liV,  A,  Rowlands,  the  most  pressing  reason  for  Z'^ning  in 
the  counties  of  northern  Wisconsin  has  been  tlic  financicd,  tho  conse- 
quence of  isola^tod  settlement,  67/    In  forested  areas,  fire  prevention 
and  protection  is  rendered  ■:iore"~expensive  by  tlie  presence  of  scattered 
settlers,  who  undeniably  create  fire  ha;:ards,    A  like  argiament  con  be 
m.ado  regarding;  the  enforcement  of  the  lav/s.    Again,  and  more  importantly, 
the  demands  made  by  isolated  settlers  for  road  and  school  facilities 

65_/    lIcKUnnc,  J.,  in  hall  v.  Geigor- Jones  Co.,  242  IT.  S.  539,  551  (1917). 
Geo:     Barrhill  v.  Youxif;,  46  FecU  T2l-idT'804  a93l)j  Freund  Ch.  XIj 
lierrick  v.   Hdscy,  242  U,  C.  560;   Corn  -i-'roducts  Refining  Co,  v.  Eddy, 
249Trr"G.  42'f7~Tf.  -^eopl^v.  Pace;"~2"3TrT77c~r  lT89~irc7T."Tp~,  192F7r" 

Forty-scvon  state's  {tho  only  exception  being  Nevada.,  of  less  than 
80,000  population)  novi  have  on  their  statute  bocks  various  "blue 
sl:y  laws",  forty-three  of  v/hich  go  beyond  the  so-called  "fraud 
type".     Stocks  &  Bonds  Law' Service,  Vol,  III,  pp.  28-39,  State 
Government,  issue  of  Mi rch,  1936,  p,  58.     In  this  connection,  it 
may  be  of  interest  to  note "  Admiidstrative  Rule  IJo,  14,  follovred  by 
the  Georgia  Eept ,  of  State,  in  administering;;  the  Georgia  Blue-Sky 
La.w:     "Experience  demonstrating  that  very  smr,ll  orchard  or  farmi 
units  cannot  bo  successfully  cpc;rated  by  their  oxw.iors,  the  Secre- 
tary of  State  mil  not  consider  an  application  (to  license  a  real 
estate  broker)  to  sell  orchard  units  or  farms  in  less  than  tracts 
of  10  acres,   except  that  tiaicking  units  of  not  less  than  5  acres 
m.ay  be  sold",     Georgia  Securities  kavif  (as  araondod  1933),  printed 
by  the  Georgia  Secretary  of  State,  p,  24, 
66/    Supra,  p,  13. 

67/    County  Zoning  in  Yfisconcin  (stencil  circular  No,  .154,  November, 
1934,  Ext.  Ser,  Coll,  of  Agr,  University  of  Wisconsin),  . 
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nccccsitato  outlrya  of  public  funds  out  of  .ill  prcportion  to  "fhxxt 
tr.xos,  if  iJiy,  arc  pcdd  in  b;,-  tlicn,    Nur.orous  oxanplcs  of  this  hcvc 
been  i^iven  elsewhere,  'I'S/    If  tlie  (^;overra.'icnt  hen  to  provide  equal 
schooling,  ror.ds  end  ether  public  services,  it  hi\s  corrclatively  sonc 
right,  as  vroll  as  obligation,  to  sec  to  it  that  its  outlays  for  these 
i)urposcs  are  not  out  of  reason  v/ith  rolr.tion  to  particular  individuals. 
Zoning  is  in  such  cir cunstt\nces  a  reniecial  neasurc  .of  considerable 
potentialities;  and  it  is  tiiis  that  has  i:iadc  of  the  V/isconsin  Taxpayers* 
Allir.nce  so  enthusiastic  an  advocate  of  rural  zoning.  69/    Under  it, 
areas  unfit  for  settleiaont  'vould  be  clesed  thereto;  the  financial  prob- 
loin  wViich  arises  fron  future  scattered  and  isolated  scttlerA.nt  would  be 
obviated,  and  that  v/Vii  ch  lias  already  arisen  would  receive  a  valuable 
ai'l  in  its  solution. 

Useful  legal  materials  fcr  the  j^Xiblic-econoniios  thesis,  shovrLng  that 
its  principle  is  not  new-fangled  in  jurisprud -jnce,   are  obtainr.ble  fron 
legislr.ticn  relating  to  paupers.     The  legislation  referred  to,  while  it 
takes  various  ferns,  is  designed  to  relieve  the  public  treasurs''  frcn  a 
burden:-   tliat  of  supporting  the  indigent.     Pauper  la".:s  arc  of  ancient 
origin,  goin^;  back  at  least  to  the  "Statute  of  Klizabeth".     In  a  vdiole 
line  of  cases  arising  under  such  laws,  tiicir  censtituti.  nality  v/as 
alv/ays  tpJren  for  grcmted,  there  having  been  patently  no  douL't  as  to 
that,  70/    It  is  true  that  there  were  noral  ronsonc  x/hich  prop.ptcd  that 
the  support  of  paupers  should  be  thrcvm  perferoc,  whorever  possible, 
en  the  shuulucrs  of  relatives.     But  cur.  even  :..o:-e  undorlyirg  moral 
reason  v;,;/:  the  feeling;  that  paupers  were  due  rjiy  support  at  all  — 
by  the  g  :v(rnjaent  v/hen  tlierc  was  no  one  else.     "A"^^  ceniion  law  there 
is  no  legal  liability  resting  on  oric  relative  to  supnort  another  .  •  • 
The  duty  of  providing  sucli  support  is  purely  statutory,"  7l/    The  State 
changed  the  comi:ion  law. 

However,  the  ncral  consideration  is  not  \n\i\t  is  for  us  inportant. 
The  ir.inertant  t'  iiig  is  tliat  the  governiient  inposcd  personal  obligations 
in  order  to  reiieve  itself  of  tlie  expense  of  supporting  soneonc.  In 
the  first  (and  apparently  only)  case  in  which  a  statute  inposir^  a 

Te~~f^r  example:     .-ucond  Bio:u:iial  l-.opui-t  of  the  Miimcscta  State  D^pt, 
of  C  'nservrtion  (19ol),  p. 9;  "iienv:rici:son.  Rural  ^.onir;^  (i.iiinco,,  i-.ug, 
19b5,  U.S.D.A.);  various  studies  by  i'rofossor  V,-uhrwcinj  the  cited 
insuA!  of  The  Wisconsin  Taxpayer;  the  cited  article  by  Rowlands. 
r.vc,  for  cxampTe,"r(rTs'6uT"s  '.'f  its  orr;rJi,  The  V/i  scons  in  Tr-\paycr, 
for  August  1,  li'oo,  rnd  Novcnher  15,  19o5, 

■7albridg,c  v.  VI'  ^bridge,  46  Vt.  617  (1874);  Stilson  v,  Gibbs,  5?  i^ich. 
280  (]  884) ;  li's.rd  oinTounty  Gc^nnissior.v- rs  v.  Hcbi-rtson,  7'^'  '-iirji.  v-57 
( 1900 ) ;  1-  a.i  1  •  h5-;v  en  v .""TT: ~l'SlTdT  Iflo"  f.'.aVs .  149  (YglTTj'  ITtzgcrald  v. 
DonoVu.r ,~4U  TT.:b,  iibZ  JTS:^}  Jasper  County  v,  Osbern^,  ^9  lov.t.  203 
TTaeiilT    (A11  Vn  iu^^,  cr  ses  regarding  the  support,  ei*  reinbursojicr.t 
ft-r  pviblic  suj^i'ort,  by  relatives), 

!l^;ltn(^;.\ah  C  'uvity  v.  Faling,  49  Ore,  605,  604  {1907), 


68/' 

69/ 

70/ 


71/ 


liability  to  support  iiidi^jent  relatives  was  assailed  as  unconstitu- 
tional, tho  court  refused  to  interfere,  declaring  squarely  that  its 
object  was  "to  protect  the  public  frora  loss,"  and  as  such  was  valid.  72/ 
The  eleiient  of  the  duty  of  relatives  is  entirel^r  absent  fron  other 
pauper  legislation,  equally  designed  to  relieve  the  public  treasury 
of  a  burden.  73/    Again,  the  constitutionality  of  such  a  statute  was 
alv\rays  taken  for  grimted. 

According  to  Freund,  the  Supreme  Court  of  the  bnited  States, 
for  its  part,  has  "repeatedly  intimated,  though  not  directly  decided" 
that  such  measures  are  valid  police  regulations  consonant  wi.th  both 
due  process  and  the  supremacy  of  Congress  in  matters  of  immigration.  74/ 
At  any  rate.  Justice  Br.rbcur,  in  delivering  tho  opinion  of  this  Court 
in  City  of  New  York  v.  Miln,  upholding  a  New  York  law  requiring  that 
ship  masters  must  vrithin  24  hours  after  docking  give  a  prescribed  report 
on  0-11  passengers  Irjided,  Svaid: 

"Now  York,  from  her  pj'rticultir  situc.tion  is  ,   ,  , 
exposed  to  tho  evils  of  thous.nxls  of  foreign  emi- 
grants arriving  there,  and  tiie  coiiSL.quent  danger 
of  her  citizens  being  subjucted  to   a  her  y\r  charge 
i?i  the  r.iainto'aarice  of  tiio  so  who  are  poor.     It  is 
tj!,o  duty  of  the  .:tato  to  protect  itr,  citizens 
from  thir.  evil;  thu;.-  nave  endeavored  to  do  so,  by 
passing;,   rancng  other  tnini-S,    'jhe  section  of  the 
lavf  in  question.     IJe  v.-ould,  nuon  principle,  say 
that  it  had  a  ri[Vit  to  do  bO.''  7b/ 

A.nd  the  Supreme  Court  of  California  in  State  v.  3.  S,  Consti- 
tution declr.rcd: 

TzJ    PfJp"re  v»  ffi-il*  3^  L.R.A.634  and  note,   an  1896  Illii?.ois  case  (163 
iTi.  18d). 

73/    Lovell  V,  Seoback,  45  Ilinn,  465  (iB'Jl);  Commissioners  of  Aitkin 

vTTaw,  33"PacTl"43  (Colo.  1893);  Su  1 1  i v -""^ai nty  v ."^aftorTCou nty , 
55  N.  K.  339  (1875 )  ;_Fo_sjt(2i-  v.  Crom'hltcT'SS"!-!.  Y.  139  07866);  Town 
ol'  3nrnot  v.  Ray,  33  Vt,  2u5;   (all  involving  the  intorpreto.tion  of 
a  scrtute  tlircAvi:^g  the  burden  of  support  on  tho  county  of  domicile). 
State  V.  B^3i.ton,  18  N.  H.  47  (1846);  Winficld  v.  Mapes ,  4  Denio  (N. 
yTJ' 571  .  (lG4T)g  "Town  of  Bar  net  v.  V^'hi'tcTror ,  50  Yt.  170;   (all  in- 
^rolving  the  interpretation  of  sttitutes  irroosing  penalties  on  persons 
bringing  paupers  into  the  state  for  the;  purpose  of  m.aking  them  public 
charges), 

74/    Freund  on  tlie  Police  Power  (1904),  o.  259, 

75/    11  Pot.  102,  14rXlQ377;i~Sce,  also'  Henderson  v.  Mayor  of  New 

York,   92  U.  S.  259  (1875),  for  legislatio'7"passing  the'  permissible 
hounds  of  interferenco  v/ith  congressional  prerogatives. 
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"  .  »   9  it  hc.s  ricvrr  bccii  doubted  th-t  r.  state  hr.c  the 
powoTj  Ly  proper  police  a:id  sonitary  regulations, 
to  exclude  fron  its  lii.iitc  paupers  ,  .  .  infirm  and 
dicMolod  purse ns,  v/ho  v/'cre  liable  to  bt^conc  c.  pub- 
lic chr.rgo,  or  to  ..drait  the:n  only  on  such  terms  as 
wolild  prevent  the  Gtate  frora  being  burdened  by  thoir 
support.  "  76/ 

There  are  a  mu.ibcr  of  cas'.;s,  not  involvinf;  paupers,  to  the  some 
irrtont,  aiid  Gquari:i{-;  •■.dth  thu  particular  type  of  legislation  here  en- 
visaged.    In  ono  of  the  earliest  "ct.S(;s"  testing  (favorably)  the  con- 
stitutionality of  compr eiK.nsive  urbcn.  zoning,  financial  savings  in  the 
matter  of  the  construction  and  repair  of  streets  finds  place  in  the 
enumeration  of  justificatory  objects.  7?/    "Considerations  of  economic 
adiniriistration  in  the  :.tatter  of  police  rind  lire  protection,  street 
paving,  etc.,"  figured  prominently  in  disposing  the  Lcuisituia  Supreme 
Court  favorably  to'a;?rd  the  principle  of  urban  zoning,  78/    The  same 
is  to  be  remarked  of  the  Oregon  Suprene  Courto  79/    Although  the 
Court  of  Chancery  of  the  State  of  Delav/are  has  taken  issue  \dth  this 
doctrine,  80/  the  Federal  Su'ireiie  Court,  speakirg  through  I.Ir.  Justice 
Sutherlcaid7~v;ould  accept  it,  in  quoting  the  pertiiunt  passage  fro:a 
the  Louisiana  opinion,  8l/ 

(S)     The  facilitation  of  police,  fire  rxrxC  health  protection,  of  the 
pr oservrtioii  of  the  public  peace,   safutv  an^  ccrr>fer~,  a:id  jf  bftccr 
recre:.tional  oppcrtunities ,     The  protection  of  the  public  peace,  safety, 
and  health  has  constituted  a  traditional  object  of  the  SKercis^,  of  the 
police  porrer,  and  need  not  bo  elucidated  further  here.    Isolated  settle- 
rent,  Y/hich  rural  zoning  Vv-auld  curb,  entails  a  nuriber  of  maladjustments 
menacing  to  public  health,  order  and  safety.    Surveillrxce  is  rrach  uoro 
diflicult  i;i  areas  of  scattered  and  isolf.ted  settlement  than  in  :aore 
populous  areas.     Poaching-;,  cattlo  and.  timber  thievery,  forest  inccndiarisn, 
bootlegging,  ruriiiirg  contraband,  evasion  of  the  authorirics  of  the  la'.r, 
and  othoT  lor",s  of  lav.'lessuess  are  r,i\'en  greater  opportunities  and  nay 

76/    4i  C"nl.  578,  53-1-5  (1872). 

77/    Opinion  of  thv  Justicer,         2t4\sG.  5^/7,  611  {l'}::.0) .    The  view  here 
expressed  wfvs  cited  \vith  aj^provr-l  hy  the-  yupreno  Court  of  Kar^sas. 
Waro  V.  mchitR,  lio  K»ai.  163,  157  (19?5). 
73/    Sta-ce  ox  rd  CTvcllo        City  of  Tfe'w  Orleans,  154  Lf..  271,  2S2-3  (1923' 
W    ^i^^ront-^^  V.   Cit>   oi  ]\n-tla]a:l,  116  Crr.  Kl,  15::  (1S25). 
W  of  V^.lnin-bon  v.  T^irh,  14  Lol.  Ch.  592  (1025), 

W_/  IXiclid  Village  v.  ij"bler  Realty  Co.,  272  U,  S,  565,  595  (1926).  In 
ward '"^  i.p:)Of.l  289  IV..  45 ^i,  465-4  {l'J27),  the  Euclid  case  v.t.s  quoted 
to  the  suJK  effect.    S-  e  furtlicr:     Iyrr::id  h;  Stock  Co.  v.   :  i  rcc, 

95  ?ac.  210,  216  (Nov.  1908); 


be  carried  on  with  rr eater  ease.     The  people  are  riore'  difficult  of 
accecs  to  nedical  c;.rc  and  t'-   the  public  health  authorities,  Stjii- 
tary  regulations  arc  nore  difficult  to  enforce,  and  contagious  dis- 
eases somotimus  find  an  incubating  ground  in,  and  spread  from,  iso- 
lated frjriilios  because  they  rciTiain  undctectcdo 

The  question  hore  is  whether  neasuros  for  health  end  order  of 
the  same  type  as  rural  zovdng  may  be  adopted.     Zoning  would  be  of 
the  nature  of  proveiition  rather  than  of  suppression.     That  neasures 
for  the  purpose  of  so  regulating  circu:;stc.nC'.  s  that  tlie  possibility  of 
the  evil's  rrising  is  reduced  or  destroyed,  Jiay  be  valid,  is  fairly  ap- 
parent.    A  Icr.ding  case  for  health  irieasures  is  oacobson  v.  ifcsscchu- 
sc  tts,  upiiolding  a  conpulGor;/  vaccination  str.tutc  ,  82/^  For  the  pre  serva- 
tion  of  the  public  ordor,   th^.  caS'.  of  Oriiaechovarria  v.  Idaho  8S/    is  in 
point,     Hoix:  ar^  Idd.o  Sta cute  prohibit-:.ng  the  grazj.ng  of  sheep  on  range 
previously  occupied  'irj  cattle  was  upheld,  as  a  ncasur>^  designed  solely 
to  avert  clashes  between  cattlunen  and  shucpnon,  and  thus  to  keep  the 
P'.;ace  ard  s:ve  livos.     It  v/as  pointed  out  that  thi    sparseness  of  the 
population  on  the  r-.jiges  nadc  policing  quite  difficult,    A  similar, 
but,  not  so  ex'.:luGivo,  rationale  is  to  be  found  in  the  reasoning  of 
the  court  in  a  prior  Ilevada  case,  84/    In  Ii-rbicon  v,  Knoxvillo  Iron 
Co.,  a  Tennessee  statute  was  u^;held  vmich  reqi  ircd  the  payoff  in  cash 
within  30  (ji:.ys  after  issue  of  all  scrip,  coupons,  -..tc,  issued  as 
wages,  for  tno  reasf^n  that,  in  additicai  to  cjicliorating  the  employees' 
condition,  it  was  orlaulatcd  to  promote  the  pe>.xc  and  good  order  njid  to 
lessen  the  tendency  to  strife  and  violence  ii'  certain  dcpartEicnts  of 
trade  cj'id  business «  85/    This  holding  received  the  approval  of  the  United 
States  Supreme  Court,  86/    The  m.easures  here  sustained  put  restrictions 
on  private  property''  and  liberty,  for  tlie  object  of  m.aking  environmeiital 
conditions  less  conducive  to  infractions  of  the  lavj-.     This  is  just  what 
zoning  seeks  to  do. 

In  urba]i  zoning,  the  cou.rts  have,  in  a  nambor  of  important  cases, 
given  those  considerations  (of  health,  police  and  safety)  a  high  place 

'82/    Vj7  iJ,  S.  11  (1900).     Some  other  misccllraiGOUS  measures,  tak«n  at 
rraridom;  Coripagnie  Frrjr;.cri.iso  v.  Louisiona  State  Board  of  Hc;ilth, 
136  U.  8,  Z 80 r T^riaT" ""Cxiy  cTTan  AifU'nxo71:"^rr^/.  '^rr;""gou* 
gi-.n  V,  3t\ara  ol'  Comi.dssioiii  rs  ot  L.::-A*;ne(.  Cou'roy,  141  Klui,  654; 
SumxK. r vaTlTe  v,  P"rcsbley,  33  S.  C.  56  Tprohib"  ting  tue  cultivation 
or  more  than  l/S"  aero  by  any  ov.v  person  within  the  tcvm  limits); 
pec  pie  V.  Po'an,   230  Apw,  Div.  252  (iJ.  Y.), 

83/    24G  U7  343~(1918),' 

84/    P:/ramid  Ltock  Co.  v.  Pdtrc^.',   ^5  I'j.c,  210  (1908). 
■85/    103  Tern L."  421  (TS9y), 
86/    183  U.  G.  IS,  21  (1901). 
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r.s  justifying:  such  n  noasurc.  87/  .  (indeed,  the  conservative  r^ttitudc 
hr.s  boon  to  justify  url3c;n  zoning  purely  on  such  grounds).     In  such  2on- 
if]g  ^cases-/  pointc  :irc  iiade  thct  it  is  cr.sier  for  policencni  to  petrol 
il:.  .1  the  city  is  zc;]icdj  t]ir,t  there  is  less  likelihood  of  crinc  in 
purely  rosidcntij.1  districts;  th;xt  zoninf^  r.iahcs  the  onf orcar.-.cnt  of 
traffic  ruler,  r.oro  facile;   chat  there  is  incrersed  srfoty  for  children 
froii  passing  traffic,  in  pumly  residential  zones;  that  sanitary  regu- 
lations nay  be  more  effcctive'ly  applied;  that  there  is  greater  health 
to  the ,  pop\ilr  .co,  and  so  on. 

The  facilitatior.  of  fire  prevcrtion  and  fire  protection,  like- 
wise, has  had  a  siriilar  influence  v/ith  the  courts,  88/    "The  isolated 
fan.1  adds  to  t:i..  firo  hazard  in  a  forest  area  as  nuch  as  the  isolated 
stcrc  docs  in  a  residential  area  in  a  city.     Ti:0  VJisconsin  State  Ccn- 
scrvatio?!  Coiu'issic^n  ^;etit.:ated  that  onc-ti.ird  of  the  forest  fires  in 
that  state  were  canscd  by  the  clearing  activities  of  settlers,"  89/ 
As  an  exariple  of  cc  urt  reasoning,  the  case  of  ^tat_e  v.  Jacoby .  supra, 
nay  be  citedc     In  it,  the  Suprer.c  Court  of  Lcjuisiana  found  that  the 
fire-liazard  created  by  a  drugstore  was  grou.nds  for  its  exclusion  frun 
a  residciitial  zone,    A  sinilar  jirgunent  nay  be  app'lied  to  the  case  of 
isolated  settlers  in  forest  circas* 

At  this  point,  it  nty  be  noted  that,  although  conditions  in 
cities  ai'o  differc:it  fror.i  those  in  the  country,  the  type  of  Measure 
effectuated  by  the  t'.vo  types  of  zoning,  (io  c,  rural  and  urban)  is 
the  sane;  that  is,  the  regulating  of  the  pattern  of  occuprjicy  in 
order  to  bring  about  cnvironricntal  conditions  favoring  the  peacc^ 
order,  safety  lurid  health  of  the  people o 

In  addition  to  the  considerations  already  adduced,  there  is  yet 
soncthin^:;  to  say  regc^rding  the  ni.ttcr  of  recreational  facilities. 
Under    zoning,  areas  of  ,^artic\ilar  rv^croational  usefulness  night  be 
reserved  to  sLich  use;  or  at  least  certain  Ir.nd-uses  could  be  prohibited 
fron  ir.pairing  the  utility/  of  such  areas  for  recroatioi:^  1  purposes, 
"Playgrounds  and  places  of  recreati'm  arc  essential  to  the  welfare  rnd 

87/    J'Xiclid  Village  v.  /nbler  Realty  Co..,  '^72  U.  i^.  565,  382;  State  v. 

City  of  l'J>^  Orleans,  154  l.a.  STl;  City  of  Aurora  v,  3urns,  ol9  111, 
; "  Itard'^AppolTT"^' '^'>J         ^C-B;  Yor:~iirrin?Tr~v£TTagc  a".  i>ib':jy,  126 

Mo,  E37;  R,  b".  Constrvic tion  Co,  v.  iirv.yrC,  152  ^-V..  G'^l  ;  ^   - iVarro  v. 

Dal  la  i;,  7"^'ir.*~."T-'ii"<rr  "^iTiH" 
80/    See,  in  addition  to  cacoj  alrer.dy  cited:     Ctato  v.  J;.oohy,  163  La, 

752;  Junts'-'s  Anpoal  ?)  89  Ka.  Sup*  Ct.  e~H;    >:T^'r?'.:.  v.  Pur- 

deji,  241  ITTr.  268, 
89/    r."""l.  llcndrickson:    Rurr.l  Z  r.ing  (1935,  idn^..  ,  U,  6.  L»cpt,  of  Agr.), 

p.  u. 
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health  of  a  coranuiiity " ;  and  accordingly,  zoning  neasures  v^hich  pro- 
tect them  have  been  sustained,  90/ 

Aside  from  the  m.atter  of  physical  robustness,  there  is  tho  con- 
sideration of  the  mental  healthfulncss  and  comfort  of  tho  people. 
"Grmdour  and  beauty  of  scenery  contributed  highly  important  factors 
to  the  public  welfare  of  the  state."  9l/    This  nr^.y  vroll  be  a  consider- 
ation v^bich  vj-ill  not  of  itself  suffic'o;'  92/  but  it  v;ill  have  at  least  an 
auxiliary  vrciglit  up;)n  the  courts,  93/    In  ""addition,  the  nurturing  of 
tho  public's  "coLifort"  has  some  pl;..CG  in  the  police  povfcr.  94/ 

(9)     Tho  fost Luring  of  a  moro  v;holcsomo  commuidty  sp2._rit;  J^A^_P5'pi?'^^i,££ 
of  homo  owiorship  iiad  a  stable  population;  th-o  lY' storing  of  faiiily  and 
othor  socicd;al  values,  aijd  v/itb  it,  good  citi zonship .     The  poverty, 
population  iiiGtaoiiity,  humf.n  sui';L\-'rii\r,  uiih*  ^.Itiiinuss  ana  other  sociologi- 
"cr.  1  ills  vvhicli  result  from  attcLiptirg  to  farm  subnr.rginal  Ifinds,  especially 
in  ibolati on  from  social  ir toro 'U.rKc ,  i.rc  all  xyoll-knov.ri.     Zoning  measures 
\-.dll  Y/ork  tov.fi, rd  the  r-dtigf.ticn  c  f  such  ills,     xhib  is  all  to  the  profit 
of  the  goneri.il  -u-elf.'.ro  an-!  thL  good  of  socioty,     "It  is  to  the  interest 
of  the  Eti,,.tc  to  have  stror-ig,  robus'b,  hcralthy  citizens,  capable  of  self- 
support,  of  b'jaring  arms,  f  ind  of  adding  to  tbc  rose  urces  of  the  country "95/ 

The  linos  oi'  cases  on  ciiild  vj'.^lfarc  is  illustrative  of  tho  ex- 
tensive poY/ers  v/iiich  tho  stati..  m.ay  exorcise  in  these  regc;rds.  At 
common  lavj-,  tho  fatlier  had  on  al];iost  ^.bsolute  right  to  the  care  and 
custody  of  the  child,  96/    Hov/evor,  the  v/elfarc  of  t:;e  child  has  been 
by  statute  made  parar.iount  to  parental  rights,  and  the  State  has  assumed 
in  the  child's  interest  the  pov;or  to  ir.tcrfcro  v;iti:  parental  control, 
oven  to  the  point  of  its  nullification  in  extreme  cases,  Yrhether  by 


90/    liov/den  v.  Mayor  of  Stv^amah,  172  Pa.  835  (1931).     But  see:  Pagc- 
ISl'^'  S5  L.  R.  A.  676  (1904-), 

91/    Gene ral"  Outdoor  Adv.  Co_.  v.  Dupt .  of  Public  Vfes.,  209  Mass.  149, 
185~(T935Tr~  ' 

92/    Continental  Oil  Co.  v.  Git^r  of  Wichita  Falls,  42  S.  W.  (2nd)  236 
(Texas  Com,  App,  1931), 

93/    State  V,  Kievman,  116  C<..nn,  458.;  General  Outdoor  Adv.  Co,  v, 

Indianapolis,  202  Ind .  85;  State  v".  Rob  ergo,  M'fn/fash.  74  j  Wrro 
V.  City  of  Wichita,  IIZ  I'-^n.  153. 

94/    Call  Bj}ial~'ii^rtgci^c  Co.  v.  Sioux  City,  259  J\f.  W.  33  (lov^a); 

Gunders'cn  v,  ;ux-^jrson,  251  N,     ,~  5T5~T"MiiiiT-« ) ;  Jo.ck  Lev.ds  Inc.  v, 

B alt i moro ,  164  iki,  146;  Brovm  v.  City  of  he.  s  Angeles,  183  Cal, 

703;  i.;of"i'>-r  v.  K.-.esler,  147  hlinn.TtTT  ToTc.nd  v,  T-arnor,  117  Kan,  294. 

95/    People  V.  Huvnor,'  149  li.  T.  195,   203--4  XT896'7.  "   See:  fountain 
Timb-r  Co,  v,  washing; ten,  243  U,  S.  219  (1917), 

96/    She  or s  v.  Stein,  75  Wise,  44. 
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raeasurcs  to  assure  adequate  cmd  proper  care,  or  physical  well- 
being,  or  mental  developrar.nt ,  or  what  .-not.  97/ 


The  theory  '^n  xvhiich  the  right  of  full  goverrjnontal  interven- 
tion was  based  has  been,  of  course,  exptaided  beyond  simply  the 
child's  ov.Ti  individual  v/elfare,  to  include  the  interests  of 
society  itself  in  the  qualities  of  its  citizens,     "To  society, 
organized  rs  a  state,  it  is  a  matter  of  parranount  interest  that 
the  child  shall  be  cared  for  .  .   .  in  order  that  he  shall  become 
a  healthful  and  useful  moLibor  of  the  coronunityo"  98/  Society 
must  bo  protected  from  the  "dangers  of  incom}..etcnt  citizenship". 93/ 
As  already  noted,  hum;an  and  social  welfare  legislation  is  not 
limited  to  tlB  interests  of  childhood,  but  roaches  as  well  to  tho 
whole  adult  population,  lOO/    The  interests  of  society,  v/hercvor 
found,  is  what  justifies"  such  laws. 

This  i^holo  thesis  has  boon  particularly  developed  in  a  number 
of  zoning  cases,  and  thus  made  expressly  applicable  to  tho  type  of 
measure  herein  treated.     The  introduction  of  tho  idea  of  citizen- 
ship and  family  values  into  the  zoning  concept  is  crotLited  by  the 
Georgia  Supreme  Court  to  tho  Supreme  Court  of  California,  ;7hcncc  it 
spread,     "The  o ctablishracnt  of  strictly  residential  districts  by 
zoning  ordinances  may  be  justified  because  it  is  for  th^:  protection 
of  tho  civic  and  social  values  of  the  /.morican  home,"  lOl/  In 
State,  ex  rel  Carter  v.  Harper,  tho  matter  was  put  particularly 
succinctly: 


977  In  roLally,  65  Iowa  49;  Jones  v.  Darnall,  105  Ind.  £69;  Gish- 


vn.lc'r  V,  Dodcz,  4  Ohio  St,  61      Corrio  v.  Corrio,  42  I,'Iich. 
509;  In  re" Tort,  25  Kan,  308;  Bormct  v,  Hcnnot  15  I^.  J,  Kq. 
114;  Freund  on  the  Folico  Pov:er  (1904)  pp,  7  and  248, 
98/    People  V.  Ewer,  141  N.  Y.  129,  133  (1394). 

£9/    Fogg  V.  Eoard  of  Education,  76  N.  H.  296,  299  (1912);  State 
V.  lioyt,  84  .^I.H.  33;  Ex  parte  Crouse,  4  V,harton  (Pa.)  9 
(183877  State  v.  Jrck'son,  71  N.H.  552  (1902);  State   v.  Fail,  y, 
157  Ind.  324  (190T]T 


100/    Sec,  e.g..  Hoi  den  v.  Hardy,  169  U.S.  366  (1S98);  Kil^y  v,  :.:ass. 
232  U,S.  671  (1914);  "Our  House  r:o.  2  v.  The  State,  4  Groono 
(lov:a)  172,  174  ( 1353 } ;  "r.dTcT  vTICY.  ,  264  r,S,  ?92  (1924); 
Lca\dtt  V.  nty  of  Forris,  IC  T  MinnTTV'O,  175  (1908);  Puck  v« 
Bell,  274  U.S.  200  (1927 ),     See  the  interesting  discussion  by 
Professor  H,E,  Willis  in  his  Constitutional  Lav.-  of  the  U,S. 
(1936),  p.  753  scq. 
101/    Miller  v.  Board  of  Public  Vf._rkG,   li'o  ."r.l.  4rr,  4J2-6  (19:?6); 

Tfowden  v.  Hi  ay  or  of  S:-.vrji:"7F,  T72  Ga.  853,  842;  Str.to  v,  Foborgo 
144  Vvash.  74*,  81-2. 
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The  benefits  to  bo  derived  by  cities  adopting 


such  regulations  may  bo  sumiriarized  as  follov/s: 
They  attract 'a  dosir-.ble '  and  assure  a  T)crmCinont 
citizenship;  they  foster  pride  in  and  attach- 
ment to  the  cityj  they  promote  ho.ppincss  raid  con- 
tentment; they  .  •  •  promote  the  peace,  tron.-  ' 
quility  and  good  order  of  the  city,    Y/c  do  not 
hesitate  to  say  that  these  objects  afford  a 
legitimate  field  for  the  exercise  of  the  police 
pov/.r  X'^o  zone),"  102/  -yj 

182  Wisco  148,  158  (1923).     This  quotation  v/as  used  by  the 
Attorney  General  of  ?fisconsin,  in  parsing,  favorably  on  rural 
land-use  zoning  for  that  State.    Opir*icii  of  Sept.  12,  1931, 
Opinions,  Vol,  XX,  p.  751.     Further  cases s  Bismark  v.  Hughes, 
53  Li.b.  838,  851-2;  Brett  v.  Ei- i Iding  " om;ra c s i one r  of  ^.rookline, 
250  Mass.  73,  78  ( 192"4 J7" T^diT^l^-"!]!^^^ 

Houghton,  144  Minn.  1,  20";  and        iTraij~l'/ood  Products '  Go,  v. 
C i ty  of  Mi r^ne ap o  1  i s ,  35  Fod.  (2nd)~^65"7"TC~.'C.A.  1929);  Lu'dgato 
V,  Somer\'^illo,  12 1  Ore.  643, 

SUPPLEvIlKTAL  section  FOOTNOTF:     The  foregoi.-g  treatment  of 
cases,  albeit  broken  up  into  headings,  is  to  be  considered  as 
a  composite.     Just  as  is  normal  v/itlx  "nov/' things  in  constitu- 
tional' lavvi",  rural  zoning  is  not  so  much  something  which  is  un- 
precedented as  it  is  a  rco.i-ran  ;ing  of  the  already  existent 
precedents  of  the  Lav/,     Ofte. "times  a  reference  to  a  single  of 
the  foregoing  items  vrould  not  suffice  to  justify  an  instance 
of  rural  zondng,     SomiO  are  more  import':^nt  than  others.  How- 
ever, a  totaling  up  of  all  the  itcir^s  should  form  a  quite  solid 
foundation' upon  whicli  to  erect  the  zoning  structure.     It  has 
boon  noted,  no  doubt,  ,that  sor^c  of  the  cases  used  hove  been 
cited  at  more    than  one  point  in  the  discussion.     That  is  be- 
cause the  measures  vThich  they  involved  have  ho-d  in  view  more 
than  one  object  which  may  be  attained  by  vv'ay  of  the  exercise 
of  State  pov/er;  and  in  this,  they  represent  that  bringing  to- 
gether of  a  severalty  of  lines  of  pre6edcnt  in  order  to  form 
a  nevr  one  of  v/hich  "we  have  been  speaking*     In  some  instances, 
this  severalty  was  likely  essential  in  order  to  satisfy  the 
judges  *  minds  that  the  case  was  v/ithin  the  bounds  of  constitu- 
tionality.   An  outstanding  oxajTiple  is  Pyramid  Lraid  &  Stock  Co» 
V.  Pierce,  95  Pac,  210,   sustained  appcJontly  because  six  ends 
were  attained:  (1)  Conservation  of  the  range  lands;  (2)  Pro- 
tection and  fostering  of  the  stock  industry;  (3)  Economy  in  pub- 
lic outlays;  (4)  Protection  aiid  development  of  the  tax  base; 

(5)  Protection  and  development  of  the  food  and  clothing  supply; 

(6)  Preservation  of  th.o  peace. 
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SECTION  II 


D I CT  iTic  T I oi-j  estvje::-.ij      s-'-j-;^   ^ ic  L.TIOi: 

AiiD  ZOHITTG '  Il.GISl...VrfOIi' 


In  presenting  the  axcc  for  rural  1.0X1.(1  productive-use  zoning, 
it  is  ossentic'l  that  nuiscdico  theory  be  cvoidod,    "The  distinction 
between  the  power  to  prohibit  nuisaaiccs  and  the  power  to  zone  is 
exceedingly  iiaportant,"  l/ 

It  has  been  trod.it ional  in  constitutional  law  that  "the  naxii.i 
Sic  Utere  tuo  ut  alienur.i  non  laedas  is  that  v;hich  lies  at  the 
foundatien"  '  of  the  police  power, '"s/    It  is  alGO  upon  this  naxiin 
that  the  theory  undorlying  nuiscuicc  legislation  is  founded.  Hew- 
over,  this  is  not  to  say  that  police  power  logis Ic'.tion  cjid  nuisar.cc 
legislation  are  sinply  cocxtonsiv,o  or  synonymms *    ICuisciicc  legisla- 
tion is  r.arrowly  limited  by  the  above-nontionod  naxin,  whereas  the 
police  power  has  developed  to  cover  r  content  at  nany  points  v;ithin 
it  only  by  a  liberal  cons  truction.     This  dovelopr.ont  of  the  policje 
power  cai.ic  by  way  of  aai  extension  o f  the  ncjcin  from  the  donain  jf 
private  rights,  to  v;liich  it  originally  v/as' confine i,  to  that  of 
the  public  right,  Z/    Vjlion  a  Federal  judge,  for  cxnanple,  delivering 
opinion  in  the  case  ^f  TI,  f.  Bid.-;;,  w  Lof'.n  .s.s^n  v,  'IcClcllcnd, 
referred  to  the  "obligation  thrt  the  ovvrTer 's  "(so"  of  |prop>  rty]  shall 
not  be  injuri  us  to  the  coianiunity" ,  ho  v/as  speaking  of  this  "en- 
larged concept  of  the  naxirn,  4/    Roalistically  considered,  "the 
prevention  of  harn  to  the  coimau-  ity"  i  a.s  i:.  its  turn  developed 
into  soinething  nore  positive  in  content:  narcly,  positive  pro- 
motion of  the  comi?.on  good,  although  reference  to  it  in  this  vfay  is 
frequently  avoided,    Mr.  Hastings,  in  a  profound  analysis  of  police 
power  some  years  ago,  re:.-arl:ed  in  this  connection,  that  "a  lit-ulo 
experience  vath  jj::eric:'ji  lawyers  end  lavrgivors  mil  convi::cc  one 
that  there  is  no  difficulty  in  puttii^g  a  roquiroMont  that  any  par- 
ticulfx  thing  bo  done  for  the  public  good  in  the  form  of  ijn.  elaborate 
protection  against  the  evils  arising  frcn  net  ha\ring  it  dor.o,"  5/ 

y    Jones^v,  City  :.f  L.s  :nc'.-los,   211  Cal.  o04,  513  (19?0), 

^    C^~jl6y,  Cor^stitu bionol  Liriiifr.tions  (7th  od,),  p,  8o8,  "Sic  utcro 

tu o  ut  alic'nu:-!  non" Tao"das"  i":iay  "bo"  •fcr oii s  1  at o d  as  f o  1 1  •. wz:  "So  u s o 

y  ur  .wrn  "that  you  "cfo"  nc-'iTlir-.r!.!  r:.iothi,r" , 
Z/    Sec:  Smoad,  Sic  Utero  .  .  .",  21  Cornell  Law  Q,  (1933"),  pp,  C76, 

285,  passii:i, 
£,/    6  Fed.  ;^!u7p.  29S,  oO:', 

5/    ProcooJings  of  the  /;  v.rican  Pl-.ilo'Sophical  Society,  vol,  JJXIX 
Tl900),"l),  4T6; 
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Be  that;  c.s  it 

"The  dcvc  l:n^:.-i;:.'.t  '  f  the  law  in  this  rdgard  has 
been  in  cy:-:  thy  >./ith.  the  chcngo  which  hf-.s  tal<:Gn 
placG  gcnort-lly  fi-o"i  tho  Cvaiccption  thnt  the  law 
should  joclously  guard  tho  right  of  the  indivi- 
Cmcl  to  usG  his  property  as  ho  saw  fit,  subject 
only  to  tho  condition  tliat  ho  did  not  nicdntain 
a  nuiscaaco  thereon,  to  t?ic  conception  that  the 
st;:.to  or  coran.unj.ty  h'...s  a  vury  definite  interest 
in  the  use  c.f  private  property,  taid  tho  use  of 
such  property  i.^ry  bo  very  broac'ly  liraitcd  in  the 
interests  of  the  coimnunity. "  6/ 

Mr.  Ho-stings,  in  developing  his  exposo"  of  the  important  dis- 
tinction between  nuisance  theory  as  such  aid  police  power  theory, 
made  spocial  introductoi-y  use  of  on  early  Nov/  York  case,  in  which 
it  was  hel  l  that  the  Icwful  possession  of  a  wharf  v/as  no  defense  to 
an  action  for  a  penalty  incua''rcd  by  refusing  to  coraply  v/ith  the  order 
of  a  harbor-nastor,  riado  in  pursuance  of  his  authority  fron  the  city, 
that  rooiTi  be  nado  at  tho  v/hr^rf  for  an  inconing  stoaaior,  7/  Tho 
ownership  of  tho  irharf  was  not  allowed  to  interfere  vfibh  that  con- 
trol of  tho  hai-bor  vdiich  was  nocossar;/  in  order  to  maintain  tho 
standing  of  the  portj  and  tho  combined  v/oight  of  precedent,  usage, 
and  public  int(;rest  vvTsro  held  to  out'i'/eigh  the  theoretical  right  of 
property  supposed  by  many  to  bo  declared  in  the  State  constitution, 
"Tho  GViiior  of  the  wharf  vifc^s  not  using  it  to  caxyoho's  injury.  Ho 
merely  refused,  when  ordered  by  proper  t.uthority,  thot  of  tho 
harbor-mastor,  to  chon.go  the  position  of  his  vessel  to  acccMnodate 
one  coming  in.     Ho  spocial  dcmago  wo.s  shoim  to  have  occurred  to 
anyone,  but  tho  penalty  vras  assessed  and  collected.     The  case  has 
never  boon  quostiened  since,  ond  is  not  liholy  to  bo«"  8/    Again,  in 
the  Wjaieheaaor  case,  fcxious  in  tho  annals  of  constitutional  la.w,  while 
it  v/as  aclmowlodgod  that  tho  State  might  enact  absolute  prohibition, 
it  vras  at  tlic  samo  tir-^o  hold  thot,  inasm.uch  as  liquor  wa.s  not  a 
nuisoiico  per  sc,  the  confiscation  of  cxistin.g  stocks  was  arbitroj^y, 
caad  hence  irq.)ormisoiblc ,  9/    That  is  to  cay,  the  police  power  is  not 
li:iitcd  "entirely  to  regulations  designed  to  promote  public  health, 
public  morals  or  public  safo"i?y,  or  to  suppress  what  is  offonsivc, 

'6r^atG'~cx  rol  Morris  v.  Ooborno,  22  Ohio  l^,P,   (U.S.)  549,  554  (1920). 
7/  Varidorbilt  v,  id-i",  7  Covf,  349  (1627), 
-§/ II'^*  415, 

9/  13  K.Yc  378  (1856),    Hastings  v^^os  able,  also,  to  er.plcy  parti- 
cularly the  cases  Co:rrnaorxi7calth  v.  jMgi:^r,  7  Gush,  53  (Mass,  1853), 
rn.d  Thorpe  v.  Ru. 1 1  o~""e7.~oT7  27  "Vtr"T40  (1855), 
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but  extends  to  so  dccling  with  conditions  that  exist  cg  to  bi-ing 
out  of  the-:.;  the  grcc.tost  :7olfaro  of  the  pocplo."  lo/ 

The  Suprono  Ccurt  of  the  United  Str.tcs  hr.s  devote  1  attention 
to  the  problon,  in  the  leadiz^g  cc\sc  on  city  zoning: 

"In  col-.dn^  doiibts,  the  F.cjcira  sic  utoro  tuo  ut  r).lio;aur.-i 
non  laedn.s,v/hich  lies  o.t  the  foundation  of  so  nuch 
of  t'ne'  corricn  laiv  of  nuisro-ices,   ordinarily  '."ill  fur- 
nish r  fairly  helpful  clew',    ;jid  the  lavf  of  nuisnnces, 
likovidgc,  nay  be  cpngultcd,  not  for  the  purpose  of 
controlling,,  but  i'or  trio  hv^lp-'/ul  aid  :,f  itc  cr.al"  ;;:i^.s 
in  the  process  of  ascertaining;  tlic  scope  of  the 
povrorc "  "T/ 

That  is,  the  boixiidaries  of  the  police  power  lie  quite  outside  the 
boundaries  of  nuiurjice  theory,     "".diile  the  prevention  of  nuisraices 
is  a  proper  and  \7cll  recognized  ground  for  the  exercise  of  the  po- 
lice pov;er  in  the  intorost  of  the  public  welfare,  it  does  not  bound 
or  linit  tho  scope  of  such  power."  12/    The  lew  of  nuisances  does 
not  control,  but  nay  be  of  use  for  the  cnalof^ies  ivhich  it  c?n  furnish. 

In  Section  I,  supra,  v;ill  bo  found  nuncrr^'s  cases  upholding 
legislation  which  Fas  no  relation  at  all  tr      isrjacos  j '  f o^'  cxanplo, 
certain  cases  on  conservation,  on  coripulsoi y  (;duca"oion,  etc.  Even 
of  Bacon  v.  '.Yalkor  .'-'-nd  Qriiaochevarria  v.>  IdcJ^o  13/ in  whim  statutes 
rustricGing  sheep  grazing  so  as  to  protect  tTIic  rtJige  Icnls  vforo  v.p- 
hold,  it  has  been  said: 

"YiTc  do  not  underatrnd  that  the  fact  that  sheep 
iTiay  be    offensive  entered  into  the  cases  •  .  • 
at  all,     Such  jr.ay  hiavc  been  ono  of  tho  r.ioving 
causes  which  prcmptofl  the  L-gislaturo  to  enact 
the  Irw,  but  tl^o  courts  unifonnlv  uojield  the 
legislation  on  thu  ground  that  it  wr'.s  ■..dthin  tho 
police  pcv/cr  of  the  state",  l-i/ 

Coming  nov;  specifically  to  zoning,  "The  confusing  of  zoning-lavf 


10/    rjoplc  V.  Coi-ilic]os_,  255  ■■:.Y.S,,  7:'5,770  (1933):  drawing  cn  Baron 

V.  WaThoi',  2T4  U.S.  .''ll,  ."lo, 
11/    Eu-lid  ^rilage  v.  .\riblcr  I-oalby  Co.,  272  U,?.  :^65,  5S7-8  {102-3), 

X^Phc  itrlics  uf  only  tho  iaa:>dr.i  are  in  the  original), 
12/    City  of  Pes  Moines  v.  M-nj-.attoai  Oil  Co.,  193  la,  1096,  1105  (1922). 
To/    20d-  U,S.  oil;  246  U»S,  345 ,  re spo ot ivc ly .     S^o  supra,  pp.  5  rjid  24. 
14/    In  ro  Calvo,  253  Pac,  671,  674  (N:v.  1927). 
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questions  virith  nuisance  questions,  or  the  rodiicinp:  of  the  con-' 
stitutional  law  of  property  rorulr.tion  to  the  la\v  of  niiisr^zLces, 
fails  to  regard  the  principle  so  v;ell  expressed  in  Bs-con  v. 
Walker,  Y^here  the  Supreno  Court  of  the  United  States'  Sfoid: 

'That  poi/er  (police  powor)  is  not  confined  to 
the  suppression  of  what  is  offensive,  disorderly 
or  unsanitary.  It  exr'cends  to  so  dealing  with 
the  conditions  which  exist  in  the  State  as  to 
bring  out  of  them  the  greatest  v.^elfare  of  its 
pe  op  lo .  ' " 

Tiliat  is  zoning?     Is  it  the  application  of  a  "general  constructive 
plan"  whereby  the  territory  of  th-^.  community  is  "allotted  tc  differ- 
ent uses,  in  such  a  way  as  to  pro'.ent  or  reduce  the  various  types 
of  wastes  and  disorders  of  unplf:.nne:l  development,  and  to  promote 
the  convenience,  economies,  efficiencies,  and  cjT!.ijnities  of  the  com- 
murxity  .  ,  «"   (referring  specifically  to  city  zoning).     By  its  very 
definition,  with  tl-^o  emphasis  on  planned  development,  zoning  is 
markca  as  something  standing  on  its  own,  aparb  from,  nuisances,  s^id, 
it  is  even  Raid,  the  city  zone-plan's  rostricbion  of  "nuisance 
industries"  to  designated  districts" "is  not  a  Furgression  of 
nuisa::ces,  d^ut  is  a  ~5art'''  of  such  aforementioned  ggnicral  construc- 
tive plan,  15/    Urboj.!  zoning  "giew"  ju'ecisely  frcL:.  "the  failure  of 
the  lavf  of  nr:iaancos  to  adequately  handle  tlie  rapid  grovrt;h  and 
scientific  development  of  citieso"  13/ 

Rural  zoning  must  be  unfettered,  from  ni;isan-cc  ideology,  if  it  is 
not  to  be  still-born^  for  the  inston.ce  in  vdiich  any  particular  use  of 
the  lai^d  in  a  rural  area        vdicrc,   of  course,  population  is  sparso 
relative  to  what  it  is  in  citios  —  would  constitute  a  nuisance  vrould 
ordinarily  be  extremely  rar;g,  and  the  possibility  of  zoning  corre- 
spondingly constrictode  17/  In  the  case  of  city  zoning,  on  the  other 

15/  Alfred  Bottiiian  ,  "Coxistitutionality  of  Zoning",  Harvard  Law  Review, 
Vol.  Xrail  (1924),  8o4,  841-42,»    An  illustratiolToTMi".  Bcttman  »s 
last  statement'  is  afforded  by  Gunderson  v,  ijader^^J^^j,  130  I.iinn,  245 
(1933),     There,   the  pi ainti  f f  Had  s  e  cur od  an  "in j  un  c t  j .  on  against  de- 
fendant's funeral  establishment  a.s  a  nuisance.    Under  a  subsequent 
zoni.ng  ordiri.anco  defendant's  prcnuscs  fell  within  a  district  in 
which  such  use  vms  permitted.     Defendant  thereupon  reopened  the 
case  and  sought  to  vacate  the  injunctiona    Held, that  the  injunc- 
tion should  contim;e,  since  the  operation  of  the  funeral  home  v^ras 
in  fact  a  nuisance, 

16/  Note  in  Virginia  Law  E'^yicw,  Vol,  XVII  (1930),  pp,  202-05. 

17/  The  rural  situation  which  might  come  closest  to  resembling  or 
constituting  nuisojice  situations  vrould  be  that  of  a  fire  hazard 
created  by  an  isolated  settler,  rjid  that  of  a  soil  drift  menace 
resulting  from  cai  erosive  condition. 
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hand,  the  necessity  for  a  different lot ion  has  not  existed  to  tho 
SCOTO  extent;  and  in  view  of  bhc  facts  presented  by  nost  city-zoning 
cases  iviiich  have  come  up  for  judpiTiOnt,  the  courts  have  accor .''.ingly 
jT;cnGr 0-1  ly  not  bothered  to  rr.akc  the  distinctiori,  18/  Nevertheless, 
this  is  by  no  i.ieans  to  say  that  the  concept  of  nuisances  ond  that 
of  zoning  is  always  confounded  by  the  courts.     The  truth  is,  that 
"the  first  zoning;  ordinances  held  valid  ainountcd  to  little  more 
thrn  nuisance  rc{;;ulatio]i5. "    Hov/evor,  tho  law  of  nuisances  'Vas  in- 
adequate to  toj^'c  caro  of  all  the  exigencies  that  arose  in  zoning 
dcvolopnont" .  19/    "There  has  boon  vdthlin  tho  last  ten  years  a 
noted  liborc.li'zation  of  judicial  thought  in  the  direction  of  conceding 
that  health  and  si-i.foty  and  the  suppx-ossion  of  nuisances  arc  not  the 
sole  foundations  of  ccncrol,"  20/    rjomo  courts  have  taken  occasion  to 
proclaim  tho  distinction.    It  has  been  noted  supra  that  the  Supreme 
Courts  of  the  United  States' and  of  Iowa  have  so  done.     The  Illinois 
Supreme  Court,  for  its  part,   assorted  in  tlic  Aurora  v.  Burns  case: 

"Tlie  exclusion  of  pl;iP03  of  business  from  resi- 
dential districts  is  I'.ot  a  declaration  th.t  such 
places  arc  nuisances  or  that  they  aro  to  oo  sup- 
prossed  as  such,  but  it  is  part  of  the  gomral 
plrjri  by  which  the  city's  territory  is  allotted 
to  aiffer<.;nt  uses  ..."  2l/ 

Tills  passage    was  rpprovingly  quoted  in  Beveridgo  v.  Harper  & 
Turner  Oil  Truot  Co'.,  _22/  as  \tc11  as  in  the  Euclxd  Village  rase.  25/ 

A  case  in  wliich    the  preblv^m  could  not  be  avoided,  on  account  of 
the  facts  presented,  wrs  Jor.i.cs  v.  City  of  Los  /aigcles;  24/  ecad  hero 
it  was  held  that  the  city  could  not  suppress  :ui  existing  insane' 
hospital  in  a  rcsidontiFl  district  zoned  against  such  hospitals, 
althouf-h  it  was  allov/cd  by  the  court  that  such  addition:!  hospitals 
could  in  tho  future  bo  excluded.    ",Vo  repeat",  said  tho  court,  "that 
tho  ordinance  involved  heroin  is  to  bo  supported  upon  principles  of 


13^ Inthc  case  of  city  zoning,  the  ordinances  have  rarely  at- 
tempted to  suppress  any  cstablisliCd  use. 

19/    Comment    on  "Eotroactivo  Zoning  OrJinancos*'  in  Yale  Law 
Journal,  Vol.  JXCIX  (10?0)  e^  p.  737-8. 

20/  Err^e s t ' I'^rcund,  "Some  Inadequately  Discssed  Pi-oblons  of  tho 
Law  of  City  Plannin,";' rjid  Zoning",  Illi: a^is  L^n  Fev^  Vol, 
X::iV,   (1929),  p.  lo5, 

21/    319  111,  84,  05  (1925:  a  loading  case  upholding  zoning). 

2H/    1G8  Okla.  609,  615  (1954), 

23_/    &  p.  392, 

24/    211  Cal.  504  (1950), 
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zonin;:-;  air  not  as  a  prohibition  clii'octod  ar.ainst  actual  nuisancos." 
Hero  was  a  cloar-ciit  decision  thfit  the  technique  of  zoninr;  (ivliich 
looks  to  tliO  obviating  in  the  future  of  proscribed  uses)  is  not 
the  srjiio  as  that  of  nuisance  legislation  (  vhich  comprehends  the 
suppression  of  presently  engagod-in  uses);  th^vt  zoning  is  not  tied 
to  nuisa:ice  the  ory. 

Valuable  evidence  of  the  point  is  furnished  also  by  other  cases 
involving  non-conf erirdng  use.     In  Manos  v,  Seattle  the  Supre^^e  Court 
of  Washington  held  that  the  city  could  not  suppress  as  a  nuisance 
an  existing  skr.ting  rink  in  a  zone  fro?a  wMch  such  skating  rinks 
were  excluded,  25/    Eo.d  zoning  legislation  boon  tho  sane  thing  as 
nuisai'^ce  legislation,  the  existing  rink  ivoiild  ho.ve  been  abatable, 
inasnuch  as  the  futufo  osto.blishiacnt  of  ri:dcs  was  prohibited. 
"Equal  protection  of  the  Iravs"  would  have  exacted  a  sinilarity  of 
troatncnt,  as  between  the  tvjo  oases.     The  case  of  Stcmdard  Oil  Co. 
V,  Chor lotto svillo,  decided  by  the  Federal  Circuit  Court  jf  Ap- 
peals, fourth  circuit,  is  another  illustration,  26/    The  f.acts 
v/ere  as  follows:     tho  city  of  Charlottesville  (Va,, )  atteinpted  to 
apply  cn  orciinanco  making  it  unla\'/ful  to  store  or  keep  for  sale 
gasoline  vvdtlnn  a  certain  designated  district,  within  100  feet  of 
any  building  used  solely  for  a  residence,  but  exempting  filling 
statioiis  or  gasoli:  o  storage  places  o.lroady  in  ox?stcncc.     It  was 
not  a  zoning  ordinrnco,  but  rji ' or di nonce  pacsod  ir  the  interests 
of  public  safety.     The  court  held  it  invalid^  beccuse  of  the  dis- 
crim.inrtion  made  in  fever  of  established  useso  Th  .  city  sought 
support  in  zoning  jurisprudence,  v/hich  universally  permits 
established  non-corif orming  uses,  but  to  no  avails 


"The  line  of  cases  exempting  existing  business 
from  tho   '^urms  of  zoning  ordinonces",  said  the 
court,  "have  no  application^  for  in  the  case  of 
such  ordinances  the  classification  adopted  "has 
a  reasonable  relation  to  the  end  in  view,  where- 
as, in  the  case  of  an  ordintn.ce  which  forbids 
tho  carrying  on  of  a  business  as  dcngerous  to 
the  oommimity,  the  exemption  of  existing  businesses 
has  no  such  reasonable  relation.     In  the  case  of 
a  zoning  ordinanoo  tho  council  adopts  a  plan  for 
the  dGvelopia<3nt  of  tho  city,  not  for  tho  prohibition 
of  things  v/-hich  threaten  the  public  safety.  The 
object  in  view  does  not  demand  that  existing  busi- 
nesses in  a  residential  district  cease  at  once,  but 
merely  that  increase  of  business  bo  prevented  so 


25,7    173"  V;ash.  662  (1933), 

'26/    42  Fed.  (2nd)  88,  93  (1930).  • 
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as  not  to  hiiiflor  tho  clovclopnor.t  of  tbo  -listrict 
ac  rcsicTcntir.l,"  Z7_/ 

Contrast  sucli  cases  v/ith  a  oAr[;ical  hol'ling  of  a  court  in  a  case 
involving  zoning: 

"to  oxoraxjt    builrlinr;s  alroac.y  dovotod  to  a  use 
from  a  prohibition  of  such  ugc  of  oth:;r  build- 
ing, or  buildings  thereafter  crcctcl.  in  a  spoci- 
fiod  aroa  is  not  ujioquc.l  but  la".Tful  ..."  20/ 

Some  courts  have  indcod  soon  fit  to  essort  not  only  tliat  such  dis- 
criirination  is  lawful  in  tho  case  of  zoning,  but  that  tho  absonco 
of  it  would  bo  positivol;/  unlawful.     For  cxn:.;plG : 

"Such  discrimination  is  noccssory  if  ,  c  •  zoning 
is  to  bo  ULidortalicn  at  all  —  unless  all  'non- 
confornin.j'  structures  and  uses  arc  to  bo  bai^jicd 
fron  zones  created  for  tho  benefit  of  confor:.iing 
uses.     Such  an  altoi'nativo  woul-l  ordinarily  be  too 
drastic  for  legislative  or  judicial  countenance,"  29/ 

In  addition  to  tho  citations  of  roithority  and  case  already  given  at 
various  points,  rcforonco  should  be  further  r.ado  for  supporting  material 
on  the  general  subject  of  tho  difference  bct^./oen  nuisr'iiccs  and  zoning, 
to:     University  of  Ponr.sylvar.io.  Lav.--  Roviow,  Vol,  UQL'vI,  po  81  (l9o2); 
111 in^Cc~l^'l~v^\i^  - ? 0 ) ;  Gcorf-.ctcv.7i  Lav:  Journal 

T0"'RoiiTyJ7~Vc.i:;  ran,  pp.  218,  passim  (19u5)o 

TTT/    TTTo  court  seemed,  in  effect,  to  be  follc'A'lns  and  clarif^.'-ing  tho 
stand  already  taken  by  its  Supreme  Cjurt  in  Po-^-isylvr-nia  Coal 
Co.  V.  Iviahon,  2G0  U.S.  393,  wherein  tho  lattlr"^; fused  to  porrlt 
"^e  onforcemeiit  of  can  on'incjico  v/hich  v/ould  prohibit  the  u!:dor- 
mining,  by  a  coal  coi'pany,  of  residcnco  buildings  v;hich  the  coc.l 
compraiy  had  the  vested  contractual  rigl^t  to  undomine, 

28/    S^octor  V,  Buildiiig  Inspector  of  L'ilt^n,  250  Kass.  65,  70-71  (1024). 
Ciby  of  Norto..i  V.  nv£tG_on,  142  Y.v2i,  3057  307  (1955).  Elizaboth 
Clt^  v*  / y^lo ''<^^'j  201  K.C.  G02  (1931);  rjid  other  casog  cited  suvra. 
Zor.inr  cni.'.  pla'taxir.g  opinio:!  is  in  goncr'^lly  unrjiir.ous  agrocinont 
v/ith  this  rit-A"-,    Geo  tho  list  given  in  r.olic  Or.  p.  757  of  vol. 
yjXlX  Yalo  Lovr  Journal;  r:ad  "iVorncr,  op.,  cit.,  p.  21-22;  Robt. 
Wlii:bt<m,  ±:x  J.a  r:-jl  'f  L-tv'  cr.d  rVbli:;  Uti^it^'  Eoon.,  /.u,-.  "'.336, 
p.  313-14 .  1*71^.  IfiiJ.iaris,  Yn^lr:^  ^-j-  ^j^-  ^^l-jj^^r  r-id  Z...nin£, 
p.  201;  Joar-osG  wid  TovtoII,  Sp.,  o:'.al  IxTl etin  tt IIjV  (i.ug.  l3cT, 
Agric  Ext,  Div,,  University  of  iviinncsota) ^  p,  4a 
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SECTION  III 


DUE  PROCESS  OF  LAV^  IN  REIJxTION  TO  ZONING 


In  the  constitutional  system  of  the  United  States,  every  right 
of  the  goverrancnt  to  legislate  has  to  bo  treated  in  its  relation  to 
the  limitations  which  must  be  observed  in  exorcising  that  right, 
existing  to  protect  ulie  individual  from  arbitrary  State  action.  The 
great  constituti on£.l  restraint  on  caiy  exercise  of  the  police  po\7er 
is  the  "duo  process  of  law"  clause,  contained  in  the  F>'urtcenth  Amend- 
ment to  the  Federn.1  Constitution  as  well  as  in  State  constitutions. 
Often,   seemingly,   "t;>ere  exisbs  some  strange  rais cc nc option  of  thu  scope 
of  this  [^revision"  ;-t;' ,  but,   as  the  Uiiited  States  Supreme  C-^urt  said  in 


"The  Fifth.  Amendnert,  in  the  fie'J.d  of  federal  acti- 
vity,  and  tl-;'.e  Fourteenth,  as  re-spects  state  action, 
do  not  prohibit  governiuer'tal  regulation  for  tiiC  pub- 
lic v;elfare.     They  merely  condition  the  exertion  of 
the  admitted  povfer,  by  secixring  that  the  end  shall 
be  accom.pli::hed  by  mx'thods  cojisictent  "^.dth  due  process," 

"Under  our  form  of  goverrj:ient,  the  use  of  property 
and  the  mrAld-ng  of  contracts  arc  normally  m.atters  of 
private  artl  not  of  public  concern.     The  general  rule 
is  that  both  shall  be  free  of  goverrjD.cntal  interference. 
But  neither  property  rights  noi'  contract  rights  are 
absolute,   .   ,  Equally  fundcjnental  lA.i.th  the  private  right 
is  that  of  the  public  to  regulate  it  in  the  comraon 
interest  .   .   .  Thus  ha.s  this  court  (i.  e, ,  the  United 
States  Supreme  Court)  from  the  early  days  affinned  that 
the  power  to  promote  the  general  welfare  is  inherent  in 
government  ,   .   ,  These  correlative  rights,  that  of  the 
citizen  to  exercise  exclusive  dominion  over  property 
and  freely  to  central t  about  his  affairs,  and  that  of 
the  state  to  regulate  the  i^sc  of  property,'  and  the  con- 
duct of  bu. sinoss,  arc  always  in  collisicn.     No  exorcise 
of  the  private  right  oixi  be  imagined  which  vdll  not  in 
some  respect,  hoi/ever  slight,  affect  the  public;  nc  exer- 
cise of  the  legislative  prerogative  to  regulate  the  con- 
duct of  tlie  citizen  v/hich  v/ill  not  to  com.e  extent  cibridge 
his  liberty  or  aflect  his  property.     But  subicct  only  to 
constitution;:-.!  restraint  the  private  right  i:;ust  yiled  to 
the  public  need," 


17    J.  Miller  in  Da\ddson  v,  hew  Orleans,   96  U.  S.  97,  104. 


Ncbbia  V.  New  York,.!/ 
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The  question  is :     "V/buld  rurc^l  zoning  deprive  v.  person  of  his 
propurty  vdthout  due  process  of  lev/?"     If  this  qu'istion  is  to  be  ^, 
answered  in  tho  nogativo,  throe  essential  conditions  must  be  nct._/ 
First,  the  objects  t.)  bo  attrinud  nust  be  vdthin  tho  proper  scope  of 
the  police  povj-or,     Thr.t  rural  zonir4;;  moots  this  test  wr.s  dcmor^trrtcd 
in  Section  I.    Socr  nd,  tho  noasuros  adopted  imjist  benr  a  recsonable 
and  sxibstcaitial  r<;lc.tion  to  such  objects.     In  Section  I,  again,  it  v/as 
pointed  out  from  time  to  tine,  ct  appropriate  places,  hew  rural  zcnir^ 
was  designed  to  effectuate  such  objects.     Z'ning  does  not  have  to  be 
tho  only  poss,  ble  measure;  nor  does  iw  luore  to  be  a  guaranteed  cure- 
all  for  the  ill.    No  legislation  ever  is,  as  a  general  preposition. 
The  measures  adopted  \irxlcr  the  police  power  "need  not  be  the  uost 
adequate  concoiTable,"V    Zoniiig  is  a  very  substmtial  and  efficacious 
remedial  muasure  v/hich  the  le{.;islc.tare  in  its      nstitutic^nal  discretion 
has  chosen  to  adopt;  and  there  shoull  be  no  quiVjlc  on  this  score.    ^  / 
Tho  courts  accord  the  highest  respect  to  tlu;  loginlatur  e '  s  judgment.-/ 

The  third  conrlition  is  that  tho  regulation  be  in  itself  reasonable, 
and  not  arbitrary.    To  a  consideration  oi'  this  p^int  v;e  nov;  turn.  Just 
f.s  it  is  srld  that  the  t  jst  of  the  pudding  is  in  the  tasting,  so  is 
the  test  of  reasonableness  in  the  actual  application,    llov/,  as  generally 
conceived,  the  actual  application  of  zoning  comes  not  in  the  eiiabling 
statute,  but  in  tlio  local  zoning  regulations  i'\d:.ich  arc  adopted  and  en- 
forced under  the  authority  of  the  act.     This  merjis  that  some  prxticu- 
lar  ordinance  or  some  particular  applic;-.tion  of  cm  ordinance  could  be 
found  invalid  vdthout  the  general  principle  of  zoning,  embodied  in  the 
enabling  statute,  being  affected.    The    nabling  statute,   in  effect,  con- 
stitutes simp'y  an  ruthori  zat:' on  to  tho  appropriate  governmental  sub- 
divisions (ort.inarily  the  county;  in  ]Icw  lingland,  the  t. -vvn;  in  Louisiana, 
the  parish)  to  oxurcise  the  Stage's  police  power  in  a  pc.rtlcular  respect. 
This  sl;ould  be  [^ro^cr  and  valid,  if  tlic  pr-.-cr;  rrcs  cf  the  cnr  bling  statute 


5/         ri  tTt  of  the  cr.sos  ('.iscus r;cd  in  Socti'  ri  I,  .t  <  r  us  tlic  pcrtMient 
attack  agf.inst  tho  legislation  involved  v/as  ba:-  'a  cn  ailegoa  m- 
fringomcnt  of  "duo  process  of  I.mViT."    A  not;.bl<-  exception  was  the 
immigration  cases  (supra,  p,  ?2).    Here  tlie  bj;sic  c>..rttcnticn  v/as 
an  alleged  infringoriurvit"  ..if  par;'jn-.unt  C  ngrossional  jurisdiction 
over  imnigri-.tion.    Tlii. s  t'pc  oi  case  is,  however,  essentially 
parallel  vath  the  due  process  c;.ccs,  since  th.e  question  in  each  is 
the  extent  to  which  the  exercise  of  the  police  power  of  the  States 
is  limited  by  restrictions  cent  .ire d  in  the  Cr^nstitution, 
4/    Fround  on  the  R)licc  Tower,  p.  137;  Central  L\mber  Co.  v.  P,, 
~     226  U,  S,  157;  Ui^Tsl'^y":  Nctic     1  cTVo"  nic  GrsVCo,,  220  V,  S,  61, 
5/    Lavrfaon  v. '  Steele,  'ISS" U.  S.'X^'liT^RTrr^/foTct  v.  £i-''£frd_,  266  U.  S. 
374,  T8t-9J  Anaour      Co_.  v,  N.  n.,  i^40  ir."'r*.~510;  j'.cobt.i'n  v.  Ki-.£s., 
197  U.  S.  11. 
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are  correctly  drawn. 


In  this  regard  it  is  pertinent  to  note  the  type  of  analysis  em- 
ployed by  the  courts  in  their  opinions  relative  to  city  zoning. 
Though  there  have  been  a  nuiaber  of  particular  ordinances,  parts  of 
ordinances,  cr  particular  applications  thereof,  declared  unconstitu- 
tional at  various  times,  it  is  very  unusual  to  find  an  instance  in 
which  an  enabling  statute  has  been  declared  unconstitutional,?/  Early, 
before  the  principle  of  city  zoning  hixd  come  to  be  gene^'ally  con- 
sidered as  definitely  established,  there  vras  some  tendency  on  the  part 
of  the  judiciary  to  discuss  the  constitutionality  of  the  police  power 
in  relation  to  the  enabling  statutes  as  such. 8/    But  even  at  that,  in 
the  two  cases  last  cited  in  the  footnote  preceding  the  final  argument 
vj-as  that  the  real  test  is  in  the  ordinance.     The  Maine  Justices,  for 
example,  concluded: 

"Although  the  proposed  bill  may  lawfully  delegate 
authority  to  exercise  the  police  power,  every 
ordinance  enacted  by  the  city  govermient  must 
stand  or  fall  on  its  ovrn  merit,  "9/ 

By  and  large,  the  procedure  cf  the  courts  has  been  to  direct 
attention  solely  to  the  ordinance,  and  to  take  the  constitutionality 
of  the  enabling  statute  for  granted  either  explicitly,  lo/  or  im- 
plicitly (as  ordinarily).     This  was  essentially  true  even  of  the 

6/  15  C.  J»  4E8-9;  1  L.  R.  A,  86-7;  Gordon  v,  CcmiTiis  si  oners  of  Mont- 
gomery Count;/,  164  Md,  210  (1933);  Fark  v.  Greenwood  County,  174  S. 
35  ( 1934 ) ;  Kirkpatri ck  v.  Board  of  Supervisors  of  Arlington  County, 
146  Va.  113"~nr926)r"N7  C.  'Cc  St.  T~^.~v711r~rlha"lT""^unt^^ 
Term.     236;  Central  Pac.  R.  R.~  Co'»  v,  Costa ,  258  Pac.  991  (Cal.  App 
1927);    Maricopa  County  Municipal  Wat e r  C o n s e r van cy  Dist.  ITo,  1  v. 
La  Frade,  40  I-'ac.   (2nd)  94~(Ariz.  I935 ) ;  "State"  v.  Judge  of  Glou- 
cester  County,  50  N.  J.  L.  585  (1888);  Board  of  Commissioners  of 
Marion  County  v.  Jovrett,-  184  Indo  63  (1915 ) ;  Albert  v,  Gibson, 
141  Mich.  698  (1905);  M-K^T.R.  Co.  v.  Hays,   119  Kan.  249  (1925).  A 
special  study  cf  the  constitutional  set-up  in  any  given  state  is  a 
necessary  prerequisite  to  the  drafting  of  enabling  legislation. 
7/  See,  however,  the  curious  procedure  followed  in  an  early  Georgia 
~    case;  Smith  v.  Atlanta,  161  Go.,  769  (1926  Cert,  denied;  271  U.  S. 
672), 

8/  See,' for  example:  City  of  Des  Moines  v.  Planhattan  Oil  Co.,  193 
~    Iowa  1096  (1922);  Opinion  "oFthe'Tust ices ,  254  Mass.  597  (1920); 
Opinion  of  the  Justices,  124  Maine  501,  509  (1925). 

9/  and  10/    See  rie7t  page. 
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epochal  Euclid  Village  v»  Amblor  P.ealty  Co.     ll/    Other  C3.ses  nc.y  be 
further  cited  ac  having;;  sonc  especial  interest  in  this  respect.  12/ 

V'/hcther  the  ordinance  is  considered  reasont-blfc  v;ijl  depend  on 
its  ovvTL  provisions  and  the  circunstancos  in  v;hich  it  applies.  The 
cost  of  CGiaplying  v.rith  a  police  regulation  may  bo  an  cleincnt  bearing 
upon  its  reasonableness.     13/  But  the  less  of  soir.e  private  right  is  a 
characteristic  feature  cf  any  e::oroiso  of  the  police  povrer.    And  the 
cost  to  the  individual  may  have  to  be  a  very  great  one  before  it  be- 
comes an  element  in  preventing  ijlie  ex^-rcice  of  the  police  povrer  rela- 
tive to  a  valid  object.  14/ 

Zoning  docs  not  deprive  anyone  of  his  ov.'r.ership  cf  proporty, 
!Tot  only  the  ovraership,  but  the  physical  property  itself  as  ■vvoll,  re- 
mains intact.    The  only  restriction  is  in  the  uses  to  vrhich  the  proporty 
can  be  put  and  in  its  unlimited  disposal.    The  Supreme  Court  of  Iowa 


"9/    See  also,  especially;  City  of  Providence  v.  Stephens ^  133  Atl.  514 
~      (R'  !•  Jur.o,  1926);  OvTi^b  v.  :''oxr"l54  3.  E.  914  (Va.  Sept.,  1D26); 
E  ism  ark  v.  Hughes,  20C  "il.  V^.  711  (No  D.  1926);  Lipsitz  v.  Parr, 
164  lid.  2.:2^rTl'-33);  ^'ritz  v,  I  lesser,  112  Ohio  St.  628  (192577 

10/ Kandy  v.  Yilla,;^.  of  Seuth  Oran^-e,  118  Atl.  85^  (!'.  J.  1S22). 

11/  272  TJ.  S.  365  (I'-ov^  1925).     This  case  settled  the  constitution- 
ality of  the  urban  zoning  principle. 

12/  Vernon  v.  Tovm  of  V^estfield,     124  Atl.  248  (N.  J.  1923);  State 
ex  rel  Penrose  Investm.ciit  Co.  v.  J'cPInlvey,  301  x.io.  1  (1923 ) ; 
City  of  Sto  Pouj  3  V.  FvrF.ifl'7  301  Lo,  231;  Ki chard  v.  Zoning 
Boc.rd  cf  l'';vio\77~130  Atrr~8G2  (  R.  I.  1925  ")T~^^"i^';^-'^c?^ 
Post,  232  S.  W.  1091  (Xy.  Apr.  1926);  Kron..r  v,  C:ty  cf  Fort- 
lo£d,  116  Ore.  141  (1925);  luorrcw  v.  Cicy  of  Atlarta,  11-2  Ga. 
228  (1926.) 

13/  I-ennsylv .nia  Coal  Co.  v.  I-':Ahon,2'30  U.  3.  393, 413. 

14/  Iferblohcf.d  Land  Co.  v.  Los  Aiy.cles,  47  fed,  (2nd),  528  (C.  C. 
I.  193171    kFTo  K."  K.  Co.  v.  Willi-na,  233  I'.  S.  6S5  (1914), 
haoficheck     .  bebaf  liia,,  239  I),  c,  3U4. 
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once  remarked:     "As  "we  have  already  said,  it  [^zonin^*)  does  not  deprive 
the  defendants  of  their  property,  or  assume  to  give  "any  right  or  inter- 
est therein  to  an3'"one.     It  does  ascimie  to  regulate  its  use  in  the 
interest  of  the  public,"  15/  It  may  be  further  in  point  to  excjnine  by 
categories  just  what  impairments  in  the  "values"  attaching  to  the  prop- 
ty  would  result  from  rural  zoning. 

(a)     Situs  value.  This  is  the  type  of  value  (l>c.,^the  real 
'e'ztate  agent's  "location  value")  w-hich  is  primarily 
impaired  in  city  zoning.     Conceivably,  no  doubt,  there 
might  come  e^bout  impairments  on  this  score  in  zoning 
for  rural  land-productive  use,  in  districts  closed  to 
all  settlem.cnt.    Viewing  the  situation  realistically, 
however,  this  posc^ibili'ty  appears  to  be  largely  hypo- 
thetical,' since  as  a  m.atter  of  fact  the  land  in  rural 
areas  typically  apt  to  be  closed  up  is  not  in  demand 
for  residential  purposes,     Cf  course,  there  v/culd  be 
ii:ipairmcnt  of  this  sort,  insofar  as  there  was  "urban- 
type"  zoning  carried  on. 


(b)  Sub-soil  value.     Rural  zoning,  again,  would  leave  the 
owner  in  his  complete  right  to  the  utilization  and 
disposition  of  the  minerals  and  other  sub- surface 
products.     On  the  other  hand,  city  ordinances  have  at 
times  deprived  property  owners  of  such  rights.  16/ 

(c)  Speculative  values.  This  is  a  type  of  values  which 
city  zoning,  as  well  as  rural  zoning,  would  impair. 
If  they  may  be  impaired  within  cities,  there  is  no 
reason  why  they  might  not  also  be  im^paired  v/ithout. 
Speculative  or  contingent  values  receive  scant  sym- 
pathy from  the  courts.     17 / 


15/  City  "of  Pes  Moines  v.  I.!an]aattan  Oil  Co.,  193  lovra  1096,  1109  (1922). 
This  is  not  to  say,  of  course,  thab~tho  use  of  property  is  not  it- 
self a  property  right,  within  the  protection  of  the  Fourteenth 
Amendment . 

16/  Karalehead  Land  Co.  v.  Lo£_  A^-.^e"  f  .'S ,  47  Fed.  (2nd)  523  (C.CA,  193l)j 
M     r son- Kerr  v»  Vaji  Meier,  XsJ  '  ''a<,  173:  Tn-  "  '':t-----  v,  .--Hj^atc 
Oil  Co.,  BTTac.  T^''T7""7r9;  Be_   ..  = -a  v,  j  '  T  -  T  Turner "oIT^ 

l7ust7"S5  Pac,  (2nd),  435  j  j^coplc  \  .■  jM^l^^gn;  ■  '^J       .falsh,  201  N» 
Y.  S,  226  (1923),    Also:  ■  S^unny'  sTo,  e  iv'atcr  Co.  y.  'Pasadena^  33  Pac, 
.;  (2nd)  672  (Cal.  1934) VliTa£;e  of  f  -'^/cTTOc^r^'  .•  llTrstt,-  12  Fed. 
.■{2nd)  240  (1926);  g^b' v.  '  i;ioTrXr^49  (1932) 

In  re  Kelso,  147  Cal~  609;~and,  CQimnon:^. ./  dth  v*  Tewkabury,  11  Mete, 
'5'5  (Iv&ss,  1846)  J  Hodges  v.  Ferine,  24  Hun  (31  Sup.  Ct.  N,"  Y.)  516 
.  il.881),        •  "* 
17/  See  next  page. 


(d)     Soil-Productive  vo-lucs.     The  long-run  aim  of  rural 
l;."nd-ucu  zoniu?",  I'ar  from  impairing  cuch  values,  is 
to  cor.sorve  them.    There  mi.ght  bo  certain  temporary 
diminutions  of  profits  as  a  result  of  rural  zoning, 
and  to  this  extent  an  argument  of  impairm.ont  of 
value  might  bo  m.ade  hy  one  attacking  such  regulations. 
It  is  difficult  to  perceive  what  other  similar  attack 
there  could  be.    Further  remarks  need  not  be  made,  ex- 
cept to  point  out  that  even  in  cities  there  have  been 
occasionally  regulations  im.pairing  values  in  the  same 
cater  or;,'.  18/ 

All  this  is  to  say  tliat  the  possible  impairm.ent  of  values  could 
not  normally  be  great  in  any  case  in  which  rural  zoning  is  carried  cut 
reasonably.     The  ov;ner  vrculd  bo  left  v/ith  the  "substantial  en^'oymcnt" 
or  a  large  "beneficial  use"  of  his  land.     19/    This  consideration 
should  weigh  heavily  on  the  side  of  the  validity  of  such  measures,  par- 
ticularly in  viev;  of  t'lo  vcr*/  great  ivioneta;y  losses  v/hich  the  courts 
have  allov/ed  in  city  zoning  and  in  other  police  regulations.     Three  ex- 
amples of  many  "v\'ill  be  cited. — The  fact  that  the  result  of  a  I!inneapclis 
zoning  ordinance  v/os  a  depreciation  in  the  value  of  a  certain  prcporty 
to  onc-fiftli  or  l(;ss  of  its  value  othcrrdse  did  not  serve  to  render  it 
invalid.     20/    In  the  fajr.ous  Euclid  case  the  bill  of  com.plaint  alleged 
in  vain  tliat,  v;hercas  the  market  value  of  the  property  in  question  v/as 
|;10,000  per  acre  unrestricted,     its.  value  would  fall  to  not  in  excess 
of  $2,500  per  acre  if  zoning  were  put  in  as  proposed.  2l/    The  statute 
upheld  in  Powell  v.  Ixnusylvaiiia  had  the  effect  of  rendering  a  home 
oleomargarine  liianuf actui'.'i ng  plant  vrorthless.  22/ 

lY/  110  01".  Kansas  City,  131  Kan.  290  (1930);  Joyce  on  Injunctions 
TTSOO),,  sec'  106D;'  L.E.A.  1917.  A,  pp.  409-411,  and  chc  case- 
there  cited. 

18/  SoC:  Call  pond  and  j.:|brtr.a-.e  Co.  v,  Sicxx  City,  259  K.  W,  33  (lov.-a 
1955);  Stat-.c  V.  llarA^son,  134  Ia.  wo4;  Do  Vito  v.  V_nrs&Yl,  115 
i>I.JJL.2)^TlT935  grcorJiousos);  Chudnov  vTToTS"  cf  Arrvals,  113 
(Conn.  4f.)  (1931);  Suir^-erville  v.  Prcssl^  y,  be  S.        -'6  (1S89); 
Groon  v.  Savannah.,  u'  Ca,  1  (1649), 

19/  See:  Fremul  on  TlTc  Police  Fov;or,  p.  625;  Orinion  of  the  Justicos, 
103  Jlaine  'oOS,  312  (IDOr);  Sundliun  v.  ZonT^fboard  cf  Kevir-"~7r" 
Fav;tuckot,  145  Atl.  451  (R.  I.  1929);  Sta'x-  vx  rcl  Taylor  v. 
Jackconvillo,  101  Flfx.  1241-1245  (19317^ 

20/  A:-or.  tr'Od  Froducts  Co.  v.  I>'i:mcapolis,  21  Fee.  (2nd),  44C  ^327) 
TlfT'd;  35  Fed.   (2na)  G57). 

21/  272  U.  S.  365,  384.  * 

|r/  127  U.  S.  678.     Sec  Klso,  inter  alin,  Ilonnold,  vol.  Ill,  p.  1909, 

and  cases  there;  and  thi,  H;.d>.cl>ook  caso,  239  F.  S.  394. 
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Rural  zoning  for  lo.nd-productive  use  is  furthernnro  not  subject 
to  anothi^r  line  of  attack  scmetiiues  argued  agairi.rt  city  zoning;  namely, 
that  in  offcct  "property  is  tak^n  from  A  and  given  to  B  because  B  is 
given  the  right  to  prevent  the  b.oneficial  use  of  A's  property."  23/ 

In  skeleton,  the  requisite  reasonableness  should  bo  assured 
throughout  the  enabling  cot  expressly  and  by  iraplication :  procedurally, 
by  provision  for  independent  study  E;nd  recorjiendation  by  a  zoning  con- 
mission,  by  provision  regarding  o.ssistance  a:ad  advice  frori  ccrnpetont 
goverr^Tiental  arencies,  by  provision  for  anplc  public  hearings,  and  by 
provision  for  a  board  of  ad  justri-'-nt  s .  24/ 

It  is  the  task  of  the  counties   (or  eth<:jr  adnini storing  units) 
to  see  to  it  that  the  ordinance  is  dravm  carefully,  rationally  and 
equitably,  and  is  applied  in  the  saiie  v^ay,     "Vfaen  zoning  ordinances 
arc  sust:ained,  it  is  on  the  theory  that  the  police  poiver  of  the  Sto.te 
has  been  prcpcrly  exorcised  by  t]:iG  municipal  authorities  to  which  it 
v/as  delegated."     25/  But  such  "proper  exerciee",  en  the  other  hand, 
does  not  ;nean  that  a  police  povror  regulation  need  bo  invalid  r.iorely 
because  certain  iruaocent  uses  iiight  fall  vri. thin, cor certain  supposedly 
bad  uses  outside,  the  proscription.     26/    The  whole  field  of  possible 
abuses  need  not  be  covered,  27/  A  classification  "having  seme  reason- 
able ba.Tis  v/ill  not  C'ffend  against"  due  process  "r.erely  because  it  is 
not  nadc  vd.th  riathcnc  tical  nicety,  or  becaiise  in  practice  it  results 
in  soKie  inequality",  28/ 

25/  kIcBrldo,  C.  J.,  dis-enting  in  Kroner  v.  City  of  Portland,  116  Ore. 
141,  170,     This  attack  rests  on  the  circuristance  that  in  urban 
zoning  individuals  are  prevented  fron  enjoying  their  property  in 
certain  I'/ays  seen  to  be  deleterious  to  the  property-''  of  other  in- 
dividuals, and  it  is  argued  that  thereby  the  protected  individuals 
are  in  fact  cnjojring  the  property  of  the  one  Mrhc  feels  himself  re- 
stri cted, 

24/  See,  for  example,  Doynzcr  v.  Evanston,  319  111.  226;  Aiirora  v. 

Burns,  SI 9  111.  84,  98  (1325);  Freenan  v.  Board  of  Apr.>eals,  34 

Pac.   (2nd)  634,-538  (ilont,  13347^ 
25/  PerrinVs  Appeal,  505  Pa.  42,  49  (1931), 

2o/  Bond  V.  Cooke,  237  App,  Div.  229;  R.  B.  Construction  Co.  v.  Mayor, 
162  hd.  671;  E"  ^lid  Village  v.  A-hTTF  Kealty  Co.,  272  U.  S.  365; 
Hebe  Co.  v,  Shav^,  24S  IJ.  S.  29f, 

27/  Cuntral  LruciJper  Co.  v.  S.  D. ,  226  U.  S.  157;  I-Iissouri  Pac.  Ry.  Co.  v. 
Mackey,  127  U,  S.  205, 

28/     See  next  page. 
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Basically:     "Lavirc  arc  not  judged  by  thecrc-ical  standards,  but 
by  the  concrete  conditions;  w};icli  i::duce  then,"  29/    /md  in  the  final 
analysis,  the        .  •  validity  of  a  police  rc[;ulaticn  ...  nust  de- 
pend upon  the  circuns tancos  of  '.ach  case  and  the  character  cf  the 
regulation,  whether  arbitranr  or  reasonable  Cvnd  v.'hothor  really  do- 
signed  to  acccr/iplish  a  lefitinate  public  purpose."    30/  "l-'iT-xther  a 
restriction  in  a  given  cace  is  reason".blc  or  not  depends,  not  so 
nuch  upon  the  application  of  general  principles  or  rules,  as  upon 
the  facts  anr'  conditions  out  of  v.-'hich  the  qucsbion  arises,"  5]/ 

The  sup  ort  cf  public  opinion  v/ill  be  in  cid.     32/    I.Ir.  Justice 
iIoL:ies'  rcmarl:  about  the  salutary  juridical  effect  cf"~^a  strong  and 
preponderant  opinion"  33/  has  been  vridcly  quoted  by  the  courts.  34/ 
But  vfhilc  a  favorable  piblic  opinion  is  inVwlu/.l  le,  and  r.ay  carry  con- 
siderable influonco  v/ith  the  courts,  it  decs  n-'it  of  itself  alene  suf- 
fice, 35/ 


28/  LindsTey  v.  Natural  Garbonj c  Gas  Co.,  220  U.  S.  61,  78;  gprolcs 
V.  Bin::ord,  286  D,  S.  37':  ,  ~'36o  (1052):  "Tc  r-.ake  sciontii  ic  pre- 
cision a  criterion  of  c::istituticnal  po-'..^cr  W'.:-,ld  be  to  subject 
the  State  to  an  intolerable  supervision  hostile  to  the  basic 
principles  of  our  geverrj.xnt  and  v.'holly  beyond  the  protection 
which  the  general  clause  of  the  XIV  .t^Xiondjricnt  v/as  intended  to 
secure. " 

29/  Hallo\/ay,  J.,  in  State  v,  Lcori-  s,  75  Lent,  83,  95  (1925). 
30/  Chi,  B.  L  Q,  R.  R.  v.  Drainage  Co:  r-'.ission,  200  U.  S.  561,  592  (1906). 
31/  Jack  l^^n"r  Inc.  v.  Baltiiviore  164  Ld.  146,  163  (1935),  '.Yclc]i  v.  Sv^asoy, 
214  r.  S.  91,  105  Xl"9"09);  ^Yonon's  Kansas  City  St.  ;j-.drcv;s  Society 

V,  Kansas  City,  54  Fed.  (2nd),  1071  (1?51}.;  i^-^hcrf  jvd  v.  I.ayncs, 

97  Pa.  St.  78',  83  (1081 );  Clark  v.  I'ash,  I'JB  V.  S.  .>61,  570  (1S05); 

McLean  v.  Denver,  205  U.  S.  38,  (190G ), 
32/  Llayor  of  l/^'iiTr.ingfcon  v.  Ti\rk,  14  Del,  Ch.  392,  402  (1925);  Mllcr 

v.^  Board  ui'  Public  W-rkc  o:'  Los  Angeles,  1£'5  Cal,  477,  485  (1925 

Aff'dj  275  U.  C,  78X7". 
35/  Noble  State  Bank  v.  Il-'skoll,  219  U.  S.  104,  111, 
34/  x\r  in:    Ashor  v.  I'ng.,  Is,  15  Tud.  Supr,  654  (1956);  ".  S.  TlJ;.  o 

Loan  Ass':-.,  v.  I.icClelland..  G  Fed.  Si;pp,  299  (1954);  .Vulf Svhn  v. 

Burden,  2':i  N,  Y.  288,  299  (1925);  Putt  is     ,  iU'-'ha  Alplia  Chapter  of 

Phi  Beta  11,  215  N,  V/.  835  ( Neb . '  1  QTTJ;  Poorly  v.  Jvso-ciat.  0  .  ^1 

Co.,  2b4  i'ac,  717  (Cal.  1950),     Sec  Bas.sctt,  Z'o:ur<:  (1952;^  p.  1C« 
35/  Fcnn  Coal  Cc.  v,  Hah  on,  2G0  U.  S.  395.     f  ■  r   oloo      f  :  Pue 

Pr'  0'  OS  ^  r  LoYf  (1926 ),  pp.  S'ii  C"  SvC . 
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It  is  to  be  reirierbored,  a;;-airx^  th'it  tlie  air  of  ncvmess  \vhich 
a  piece  of  legislp.tion  breathes  "will  not  of  itself  be  an  arj;Lc:ient 
against  its  validity,     36/    "The  police  power,  as  such,  is  not  con- 
fined within  bhe  nai-rovf  cirGu--iscription  of  precedents,  resting  upon 
past  conditions  which  do  not  cover  r.nd  control  present-day  conditions 
obviously  calling  for  revised  regulations  to  pronote  the  health, 
safety  ond  moral?,  or  general  welfare  of  the  public;  that  is  to  say, 
as  a  coFuT.onwealth  develops  pclitica]  ly_,  oconor^ically,  and  socially, 
the  police  power  likevfise  devolups  v\i-'  hin  ri  r  ^        to  meet  the  changad 
and  changing  conditions."  37/  The  ap- i.icabil:       'j:"  the  police  povfcr 
keeps  pace  v-f  th  the  time s  "and  the  j-.r'v-rwssirif.-;  needs  of  society.  "In 
interpreting  it  v/e  raust  bear  in  .mind  the  gr.',:_J:r;i-  need  for  social  con- 
trol in  the  constantly  chonging  world."  38/  Th?    late  Justice  Holmes 
once  said,  in  the  case  of  IToblo  St^t..  pank        'laslcell,  that  the  police 
povrer  "extends  to  o,ll  the  great  "public  "needJ:^"  3t/  An  earlier  genera- 
tion might  ha--j-o  ccndc^med  rur.'.l  zoning  as  a  temerarious  interference 
with  the  righ..ts  of  property  and  c-nitract.  because  its  nocessit^^  for 
the  general  vrelfare  was  not  then  cppare/it.     However,  the  present  genera- 
tion presmably  would  no  longer  condcrn,  since  in  recent  years  the  ur- 
gent need  in  ir.any  parts  of  the  country  for  uuch  a  m.easure  has  become 
glaringly  patent.  » 

The  police  power  is  "one  of  the  most  essential  pov/crs  of  govern- 
m.ent,  one  tho.t  is  least  limitable.     It  may,  indeed,  seem  harsh  in  its 
exercise,  usually  is  on  some  individual,  but  tho  imxperativc  need  for 
its  existence  precludes  any  liinitation  upon  it  when  not  exerted 
arbitrarily  •  .  •  There  must  be  progress,  and  if  in  its  march  private 
interests  are  in  the  way  they  m.ust  yield  to  the  good  of  the  community." 
40/ 

Before  concluding,  a  vrell-known  pri.ncj.ple  of  constitutional  law  is 
to  bo  emphasi':ed:  to  wit,  that  every  presuiaption  is  in  favor  of  the 
validity  of  legislation  and  every  doubt  is  to  be  resolved  in  that  direc- 
tion.    A  very  large  degree  of  discretion  and  judgment  is  allowed  by  the 
courts  to  the  legislative  branch.     The  -authorities  entrusted  v/ith  the 
regulation,  and  no'b  the  courts,  are  prir.iarily  the  judges  of  the  neces- 
sities of  local  situations,  and  the  f'oiarts  m.ay  only  interfere  with  laws 
or  ordinances  passed  in  pursi-iance  of  tlie  police  poviror  vjlien  they  are  so 
arbitrary  as  to  bo  palpably  and  unrdstakably  in  e:.':cuss  of  any  reasonable 
exercise  of  it  or  of  tho  authority  conforrod,  4l/ 

36/  Mu"nn~v.  Illinois,  94  U.  S.  115. 

37/  Miller  v.'  Board,  "195  Cal,477,  484-5  (1925). 

38/  Premier-Fabst  Co.  v.  State  Board  of  Equalization,  13  Fed, (2nd)  90, 

96  '(1935)".  " 
39/  219  U.  S.   104,  111  (1911). 

40/  Hadacheck  v.  Sebastian,  239  U.  S.  3G4,  410  (1915), 

4l/  See  following  page. 
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SECTICZJ  IV 


CG^ICLUDING  RZIJARKS 

Not  only  prccent  evils  but  the  evils  of  the  future  as  -acll  :.:ust 
bo  visirncd.     "It  is  the  duty  and  function  of  the  lc~isl:^turc  te  dis- 
cern and  ccrr'-ct  evils,  o.nd  by  evils  r;e  do  not  uoan  [cnl;.Q  S'.no 
definite  injury  but  obstacles  to  a  prccit^r  public  ^v-elfarc,"  \J  The 
solution  of  the  problems  v/hich  zoning  sc'-ks  tc  effect  is  n-'t  a  con- 
cern sinply  ci  today,  but  of  tomorrow  as  vrcll.     The  evil  is  a  pres- 
sing one  novv,  but  if  it  is  alloiTed  to  remain  uncorrected,  it  nay  be 
oxpoctod  to  bcc:ne  j ncreasinr'ly  nore  acute.     Grvcrrxient  is  looked  on 
as  a  going  concurn,  whose  interests  are  tinoicss,  v/ith  responsibilities 
for  those  to  cci.ie.     "In  the  cnactirLcnt  of  police  rofulaticns  the  legis- 
lative body  is  not  confined  v?  j-^rc3cnt  conditions  alone,  but  r.ay  leek 
to  the  future,"  z/    This  is  a  fact  v/hich  the  ccurts  rccof-nizej  and 
the  philosophy  of  it  has  been  particularly  explicit  in  sor.c  of  the 
urban  zoning  cases.     The  Ohio  State  Sriprcnc  Court  in  1925,  in  uphold- 
ing the  c ;  nstitutior.ality  of  certain  city  zoning  rerulations,  said: 

"Tl:is  problem  nust  be  viev/ed  from  the  standpoint  cf 
coning  gon^rati:nE.    Regarded  from  the  liriitcd  out- 
lock  cf  the  ii-c-'odiato  present,  it  is  easy  to  claim 
vn.th  some  degree  of  cogency  that  there  is  no  relation 
between  those  measures  and  the  public  health,  safety 
and  morals*    Taking  a  long  view  into  the  past  .  .  • 
v:e  dc  see  a  real  relation  bctv:con  the  substantial 
r.atcrial  vrelfuro  cT  the  community  and  this  effort."  3/ 


'A/  lionnold.  Supreme  Court  Law  III.  p,  1004,  and  cases  there  cited; 
Tbvx  Orleans  rublic  Sorvice  v.  City  of  Nv.w  OrloanS;.         U.  S. 
I^^^TTRadico  V,  I-^"^,  l^e^i'U.  S.  202;  S:.:J:inr  Ia'v:  Cores,  99  U.  S. 
700,  TflT;  F:v/e]  1  v.  Fcnn. ,  127  U.  S.  678,  G84;  'A o:  en's  Tansas 
City  f^t.  ivndre-Ts  Sec,  v.  r'ansas  City,  58  Fed.   (Tnuj  JGo  (C.  C.  A. 
19;:2);  Cusack  Cr.  v.  Chica..:n,  2<12'U  S.  526. 

1/    ka:^  v.  Van  Eemon  and  Levis,  S-IO  U.  S,  :.i2,  337  (1916), 
T/    Odd  j^oH'ows'  Cl.r,otcry  Ar^s'n  v,  Sa:>  Fi-ancisco,  liO  Cul,  226,  2^4 
XI ''05 }.    All  Ih-j  ;..anlj. '.Te  cacos  sucbaining  vrbc^  sonir^-;  night  bo 
cited,  far  eit}ier  ijr.oj  icity  or  exprjr.sly  th«.y  of  j.ecossiiy  follcnf 
such  a  pliilospphy*    The  esar.ic.  ccai  be  said  of  oo.rcs  sTJst-sining 
measures  of  ooiicorvation  of  ror.cui'ces. 
See  n«yt  page, 
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As  a  final  word,  v:e  nay  hope  that  heed  A'fill  bo  taken  of  a  sad 
reflection  recently  made  hy  the  Mssissippi  Suprcne  Court: 

.     .  v'c  can  novv'-  see  and  appreciate  that  had  these 
laws  come  earlier,  had  been  earlier  perfected  and 
had  at  an  earlier  date  received  approval  as  tn  their 
constitutional  validity,  an  alnost  incurable  situation 
whicli  novf  prevn.ils  .   .   .  could  and  viTould  have  been  pre- 
vented," 4/ 
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3/  Fritz  ~.  Mcsser,  112  Ohic  St.  628,  645  (1925);  also:  Marblehead 

Land  Co.  v.  City  of  Los  Anreles,  47  Fed.   (2nd)  528  (C.C.A.  1931) j 

Standard  Oil  Go.  v.  Bowling  green;  244  Ky.  332  (1932);  Sunny  Slope 

Water  Co.  v.  City  of  Facadona,  1  cal.   (2nd)  87  (1934);  York'^  Harbor 


Village  Corp.  v.  Libby,  125  Mo.  537,  542  (1928), 


4/  City  of  Jackson  v.  McPherson,  162  liiss.  164,  174  (1932), 
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